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1. INTRODUCTION 
 
1.1 My name is James Holmes and I am a Director with Aitchison Raffety, Chartered Town 

Planning Consultants. I have an MA in Town Planning and am a Member of the Royal Town 
Planning Institute. 

 
1.2 This Statement relates to an application for a Lawful Development Certificate in respect of the 

existing use of a self-contained residential dwelling known as ‘The Annexe’, The Old Forge, 
Westbrook Hay, Hemel Hempstead HP1 2RG 

 
1.3 The change of use to a self-contained dwelling house took place more than four years ago and 

the use has continued without interruption since that time. The use as a single dwelling is, 
therefore, lawful having regard to Section 191 of the Town and Country Planning Act 1990. 

 
2. THE SITE AND BACKGROUND 
 
2.1 This application relates to a self-contained separate dwelling house known as ‘The Annex’ 

which is located to the northwest of The Old Forge.  
 
2.2 The dwelling comprises, a lounge and kitchen on the ground floor and two bedrooms and a 

bathroom on the first floor. The property has a large garden, which is mainly laid to lawn and 
is separated from The Old Forge by a hedge.  

 
2.3 The property has a separate vehicle access from the farm road at the front, which also serves 

The Old Forge.  
 

  
 

Front elevation of The Annex  
 

2.4 By way of background, in October 2006 planning permission was granted for “conversion of 
existing stable/tack room to residential” at The Old Forge (4/01579/06/FHA).  A copy of the 
Decision Notice is provided as Appendix 1.  
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3.  RELEVANT STATUTORY PROVISIONS  
 
3.1 Under Section 191 (1) (a) Town and Country Planning Act (TCPA) 1990, if any person wishes 

to ascertain whether any existing use of buildings or other land is lawful, they may make an 
application for the purpose to the Local Planning Authority (LPA), specifying the land and 
describing the use, operations or other matter. 

 
3.2 Under Section 191 (2) (a) TCPA 1990, for the purposes of this Act, uses and operations are 

lawful if no enforcement action may then be taken, whether they did not involve development 
or require planning permission, or because the time for enforcement action has expired. 

 
3.3 Under Section 191 (4) TCPA 1990, if, on an application under this section, the Local Planning 

Authority are provided with information satisfying them of the lawfulness at the time of the 
application, of the use, operations or other matter described in the application, or that 
description as modified by the Local Planning Authority, or a description substituted by them, 
they shall issue a certificate to that effect; and in any other case they shall refuse the 
application.  

 
3.4 Under Section 191 (5) TCPA 1990, a certificate under this section shall:  
 
 (a)  specify the land to which it relates;   

(b)  describe the use, operations or other matter in question (in the case of any use falling 
within one of the classes specified in an order under Section 55 (2) (f), identifying it by 
reference to that class);  

 (c)  give the reasons for determining the use, operations or other matter to be lawful; and  
 (d)  specify the date of the application for the certificate.  
 
3.5 Under Section 191 (6) TCPA 1990, the lawfulness of any use, operations or other matter for 

which a certificate is in force under this section shall be conclusively presumed.  
 
3.6 Under Section 171B (3) TCPA 1990, in the case of any other breach of planning control (not 

comprising building operations or a change of use of any building to use as a single dwelling 
house), no enforcement action may be taken after the end of the period of ten years, 
beginning with the date of the breach.  

 
3.7 Under Section 171A (1) TCPA 1990, for the purposes of this Act, carrying out development 

without the required planning permission constitutes a breach of planning control. 
 
4. KEY ISSUES RELEVANT TO THE DETERMINATION OF THE APPLICATION 
 
4.1  This application seeks a Lawful Development Certificate under Section 191 of the Town and 

Country Planning Act 1990 in respect of an existing use.  
 
4.2 The advice in Planning Practice Guidance (PPG) on 'Lawful Development Certificates' makes it 

clear that the onus of proving the lawfulness of an existing use rests with the applicant. The 
relevant legal test of the evidence is 'on the balance of probability'. An applicant's own 
evidence does not need to be corroborated by independent evidence to be accepted.  

 
4.3 Where the Council has no evidence of its own, or from others, to contradict or make less than 

probable the applicant's version of events, there is no good reason to refuse the application 
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provided that the applicant's evidence is sufficiently precise and unambiguous to pass the 
'balance of probability' test. 

 
4.4 In order for a Certificate Of Lawfulness of an existing use to be issued, the Local Planning 

Authority  should be satisfied, on the balance of probabilities, that the residential use, that is, 
a self-contained dwelling independent of the main house, has been continuously on-going for 
a period of four years or more.  

 
4.5  For the avoidance of doubt, all of the following cases have been considered on the basis of 

becoming lawful after four years. It should be noted that the law in relation to lawful use is 
the same across all of England and Wales and local authority boundaries and policies have no 
relevance. This case relates to the application of national law and not local planning policy.  

 
Case 

Study No 
Application 
Reference 

 
Address 

Application 
Description 

Lawful 
Period 

 
Decision 

1 19/03567/ACL 
 

105A Aylesbury Road  
Bierton  
HP22 5BT 

Existing use as single 
dwelling house 

4 Years  Certificate 
Issued  
17 
December 
2019 

2 19/03272/ACL Land off Pilch Lane 
Great Horwood 

Application for a 
Lawful Development 
Certificate for an 
existing 
development of use 
of part of stable 
building as separate 
unit of residential 
accommodation 

4 Years Certificate 
Issued  
21 
November 
2019 

3 19/01325/ACL 10 Fern Lane 
Haddenham  
HP17 8EL 

Application for a 
Lawful Development 
Certificate for an 
existing use of The 
Old Brewery Flat as 
an independent 
single residential 
property 

4 Years Certificate 
Issued  
17 June 
2019 

4 19/01092/ACL Barn Stable  
Amber Glen Stud 
College Road North  
Aston Clinton  
HP22 5EZ 

Application for a 
Lawful Development 
Certificate for 
construction within 
existing stable 
building of single 
residential unit 

4 Years  Certificate 
Issued  
7 June 
2019 

5 19/01044/ACL The Cabin known as 
The Annex  
Underwood  
HP18 0QW 

Application for 
Lawful Development 
Certificate for an 
existing use as a 
separate residential 
dwelling.  

4 Years  Certificate 
Issued  
4 June 
2019 
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Case 
Study No 

Application 
Reference 

 
Address 

Application 
Description 

Lawful 
Period 

 
Decision 

6 19/00474/ACL The Barn  
Oakley  
HP18 9PW 

Application for a 
Lawful Development 
Certificate for an 
existing 
development of use 
of dwelling as single 
private dwelling 
house 

4 Years  Certificate 
Issued  
9 July 
2019 

7 19/00401/ACL Flat  
Ascott Home Farm 
Wing  
LU7 0PP 

Application for a 
Lawful Development 
Certificate for 
existing use of a self- 
contained residential 
dwelling 

4 Years  Certificate 
Issued  
20 March 
2019 

8 18/02615/ACL Rowden Farm 
Mentmore 

Application for a 
Lawful Development 
Certificate for an 
existing dwelling 

4 Years  Certificate 
Issued 
22 
February 
2019 

 
4.6 It is noted that there is a planning condition on the consent granted for the building as 

originally constructed, which restricts the use of the building, as follows: 
 

“3. The residential conversion hereby permitted shall not be occupied at any time other than 
for purposes ancillary to the residential use of the dwelling known as The Old Forge, Westbrook 
Hay, London Road, Bourne End, Hemel Hempstead. 

 
Reason:  To safeguard and maintain the strategic policies of the local planning authority as 
expressed in the County Structure Plan and Dacorum Borough Local Plan and for the avoidance 
of doubt.” 

 
4.7 However, even with a condition as above, the relevant period to become lawful is still four 

years, as confirmed in the Appeal Decision attached as Appendix 2 (Planning Inspectorate 
Reference 3145202 relating to The Annex, Drewton Lane, South Cave, Brough, Yorkshire). The 
relevant extracts of the Appeal Decision are set out below, and it should be noted the 
Inspector criticised the Council for seeking to apply a 10 year period.   

 
 “5. When completing the LDC application form, the appellants ticked several boxes as to the 

grounds and the Council took the view that a LDC was sought in respect of a breach of condition 
no. 1 imposed on the 1994 permission. The appellants had indicated in their ‘planning 
statement’, however, that a LDC is sought in respect of a change of use of the Annexe to a 
single dwellinghouse – which would have become lawful, because no enforcement action could 
be taken against it, after a shorter period of time than would be the case with a breach of 
condition. 

 
 6. Under s171B(2) of the 1990 Act, no enforcement action may be taken after the end of the 

period of four years beginning with the date of the breach of planning control, where the 
breach consists in the change of use of any building to use as a single dwellinghouse. Under 
s171B(3), no enforcement action may be taken in the case of any other breach of planning 
control until after the end of the period of ten years beginning with the date of the breach.  
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 7. While most breaches of condition fall to be considered under s171B(3), there is an exception 
where such a breach arises from a change of use of a building to use as a single dwellinghouse 
The condition on the 1994 permission precluded the use of the Annexe as a dwellinghouse but 
the claim is that the use of the building has been changed to that. The LDC application is made 
under s191(1)(a) to establish whether an existing use of a building as a dwellinghouse is 
lawful and the relevant immunity period is four years as set out under s171B(2).  

 
 8. The Council’s reason for refusing to grant the LDC was flawed not only because it was 

based on the ten year rule, but also in other respects. However, it does not follow that the 
appeal must succeed. My remit is to determine whether the refusal was well-founded, and not 
whether the reason for refusal was correct.” (Author’s emphasis) 

 
5.  EVALUATION 
 
5.1 The criteria for determining use as a dwelling house include both the physical condition of the 

premises and the manner of use.  
 
5.2 In respect of the physical condition, The Annex is self-contained and includes normal facilities, 

for cooking, eating and sleeping, associated with use as a dwelling house. It contains a large 
living area and a kitchen on the ground floor and two bedrooms and a bathroom on the first 
floor, as shown in the photographs below. 

 
 

  
 

Living Room  
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Living Room 
 

 
 

Living Room 
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Kitchen  
 

 
 

Kitchen  
 
 



Planning Statement  
The Annex, The Old Forge, Westbrook Hay, Hemel Hempstead HP1 2RG 

 

10 

 

 
 

Kitchen  
 

 
 

Bedroom 1 
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Bedroom 2 
 

 
 

Bathroom 
 

5.3 The Annex has its own separate access, which is shown in the photograph below. However, 
currently the occupier uses the main vehicle access to The Old Forge. There are numerous 
examples of two properties being served by the same vehicle access and this does not have 
any bearing on the application.  
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The Annex has a separate vehicle access  
 

5.4  In respect of the use of The Annex, the application is supported by Council Tax records which 
confirm that the property has been registered as a separate dwelling house for in excess of 
the required period of four years in which to become lawful. The existence of Council Tax 
records confirming use as a separate dwelling should be given substantial weight in support 
of the application.  

  

 
 

Council Tax records demonstrate that the Annex has been in use as a separate dwelling  
since at least June 2014 (in excess of the minimum period of four years to become lawful) 



Planning Statement  
The Annex, The Old Forge, Westbrook Hay, Hemel Hempstead HP1 2RG 

 

13 

 

 
5.5 Two shorthold tenancy agreements are also provided, showing the use of the building as a 

separate dwelling for far in excess of the required four year period to become lawful. The first 
tenancy agreement is dated June 2014 and property was occupied by Ricky Reid for just over 
a 3 year period until July 2017. Note that the tenancy refers to a 6 month period until May 
2015 but was carried over to save having to issue new ones. The tenancy agreement refers to 
the property as “Old Forge (coach house)”, which was the name previously given to The Annex.  

 

 
 

Tenancy agreement showing the property in use as a dwelling in June 2014 
(in excess of the minimum period of four years to become lawful). 
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5.6 The second tenancy agreement is dated August 2017 and the occupier was stated as Lucy 
Johnson. It refers to the property as “Old Forge (coach house)”, which again, was the name 
previously given to The Annex. Again, it should be noted that the tenancy agreement refers 
to a 6 month period but was carried over to save having to issue new ones.  

 
 

 
 

Tenancy agreement showing the property in use as a dwelling in August 2017 
(in excess of the minimum period of four years to become lawful). 

 
5.7 It should be noted that the property is still occupied by Lucy Johnson, who has occupied the 

property as her sole home since 1 August 2017. As she is still living at the property there should 
be no need to submit additional evidence to confirm continuous use as a dwelling. However, 
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we provide below a Sky Broadband bill dated May 2019, which falls within the relevant four 
year period and shows continuous use.  Furthermore, as noted above, we have provided 
council tax records confirming that council tax has been paid on the property since at least 
June 2014 a period of 7 years.  

 
 

 
 

Sky Broadband bill demonstrating occupation throughout the relevant four year period 
 
5.8 It is confirmed that the occupier of The Annex, Lucy Johnson, is not related to the 

owner/occupier of the adjoining dwelling at The Old Forge. Her evidence alone is sufficient 
for a Lawful development Certificate to be issued.  

 
5.9 In respect of utilities, the property is served by a coin operated electric metre, which is located 

in the kitchen. A photograph of which is provided below. The property has electric radiators 
in all rooms.  
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The Annex is served by a separate coin operated electricity metre 
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Location of the electric metre in The Annex 
 

5.10 Utility bills are paid by the owner of The Old Forge, but there are many case studies which 
confirm that this does not result in ancillary use, or affect the ability to issue a Certificate. This 
is confirmed in the case study attached as Appendix 3 relating to land off Pilch Lane, Great 
Horwood, Buckinghamshire, where a Certificate was issued where no separate meters existed 
for utility bills (LDC 19/03272/ACL). Again this is a matter of national planning law and local 
authority boundaries or local policies are not a relevant consideration.  

 
5.11 A wood burning stove is located in the kitchen and fuel is bought by the occupier of the 

property. For the sake of clarity, it is confirmed that the property is not connected to a gas 
supply and does not use oil central heating.  
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A wood burning stove is located in the kitchen 
 

No concealment  
 
5.12 There is no evidence to suggest that the owner or others have sought to conceal in any way 

the existence of The Annex. As demonstrated in this Statement the owner has been paying 
Council Tax on the property for several years. The application is not considered to be 
materially different to other Lawful Development Certificates that have been issued, which 
the Council did not consider represented concealment. 

 
5.13  The information submitted in support of the current application for a Lawful Development 

Certificate represents the correct position and is signed as a true and accurate statement of 
the facts. 

 
6.  CONCLUSION  
 
6.1 In conclusion, the application is for a Certificate of Lawful Use for the material change of part 

of an outbuilding to a self-contained residential dwelling, known as ‘The Annex’.  
 
6.2 A condition on the planning permission on the outbuilding states that it cannot be used for 

any purpose other than as ancillary to the residential accommodation. However, the Appeal 
Decision attached as Appendix 2 makes clear that notwithstanding such a condition, ancillary 
residential accommodation will become lawful if it is used as a single dwelling house for a 
period of 4 years.  

 
6.3  The application includes evidence in the form of Council Tax records, utility bills and Tenancy 

Agreements, which demonstrate that the use has taken place for in excess of the four year 
period to become lawful.  
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6.4 The Annex is self-contained and includes the normal facilities for cooking, eating and sleeping 

associated with use as a single dwelling house. It contains two bedrooms, a living area, kitchen 
and a bathroom. It has its own vehicle access and parking area.  

 
6.5 It is confirmed that the occupier of The Annex is not related to the owner/occupiers of the 

adjoining dwelling at The Old Forge.  
 
6.6  The property has its own electric metre and is not connected to the gas supply. Utility bills are 

paid by the owner of The Old Forge but there are many case studies which confirm that this 
does not prevent a Certificate from being issued.  See the case study attached at Appendix 3 
which relates to a dwelling with no separate meters for utility bills, which was issued a 
Certificate of Lawful Use.  

 
6.7  Local authorities are advised that “if they have no evidence of their own to contradict or 

undermine the applicant’s version of events, there is no good reason to refuse the application, 
provided the applicant’s evidence is sufficiently precise and unambiguous”.  

 
6.8 It is considered that the evidence proves, on the balance of probability, that the development 

is lawful. As such, we consider that a Lawful Development Certificate can be issued. 
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APPENDIX 1 
Decision notice relating to 4/01579/06/FHA 
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Dacorum Borough Council 
Planning and Regeneration 
Civic Centre Marlowes 
Hemel Hempstead 
Herts HP1 1HH 
 
 

       
 
MR G HALLS  
THE OLD FORGE 
LONDON ROAD 
BOURNE END 
HEMEL HEMPSTEAD    HERTS 
HP1 2RG 
 
 
 
 
 
 
 
 
TOWN AND COUNTRY PLANNING ACT 1990 
 
 
APPLICATION - 4/01579/06/FHA    
 
THE OLD FORGE, LONDON ROAD, BOURNE END, HEMEL HEMPSTEAD, HP1 
CONVERSION OF EXISTING STABLE/TACK ROOM TO RESIDENTIAL 
 
Your application for full planning permission (householder) dated 14 July 2006 and 
received on 18 July 2006 has been GRANTED, subject to any conditions set out 
overleaf. 
 

 
Head of Planning and Regeneration          Date of Decision:  25 October 2006 
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CONDITIONS APPLICABLE TO APPLICATION: 4/01579/06/FHA 
 
Date Decision Made:  25 October 2006 
Date Decision Dispatched:  25 October 2006 
 
1 The development hereby permitted shall be begun before the expiration 

of three years from the date of this permission. 
 
Reason:  To comply with the requirements of Section 91 (1) of the Town and 
Country Planning Act 1990 as amended by Section 51 (1) of the Planning 
and Compulsory Purchase Act 2004. 

  
2 All new or altered external surfaces shall be finished or made good to 

match those of the existing building. 
 
Reason:  To ensure a satisfactory appearance to the development. 

  
3 The residential conversion hereby permitted shall not be occupied at any 

time other than for purposes ancillary to the residential use of the 
dwelling known as The Old Forge, Westbrook Hay, London Road, Bourne 
End, Hemel Hempstead. 
 
Reason:  To safeguard and maintain the strategic policies of the local 
planning authority as expressed in the County Structure Plan and Dacorum 
Borough Local Plan and for the avoidance of doubt. 

  
4 No material, debris, vehicles or machinary associated with the 

development herby permitted shall be stored or used within the Wildlife 
Site (Bovingdon Reach, Reference W/S 65/084) located immediately 
adjacent to the site.  
 
Reason: To protect the integrity of the Wildlife Site. 

  
5 Prior to the commencement of development a seasonally appropriate 

survey for bats and breeding birds (such as barn owls, swallows, swifts, 
house sparrows and starlings), as well as an ecological impact 
assessment shall be conducted by a suitably licenced ecologist and 
submitted to the Local Planning Authority. Surveys for nesting birds will 
need to be undertaken during the nesting season. If nesting birds are 
present any building work undertaken must avoid the bird nesting 
season (March - August).  
 
Should bats or breeding birds be found then English Nature will need to 
be consulted and a DEFRA licence will need to be obtained prior to any 
work commencing on site and mitigation measures proposed. 
 
Reason: To ensure that the habitats of bats and nesting birds are adequately 
protected. 
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NOTE 1: 
 
This decision to grant planning permission has been taken for the following 
reason and having regard to the policies and proposals in the development 
plan set out below and to all other material planning considerations, including 
relevant supplementary planning guidance. 
 
The site is located in an area where residential conversions are acceptable in 
principle  in accordance with Policy 110 of the Borough Plan.  There would be 
no adverse effects on the appearance of the building or the appearance of the 
street scene.  The amenity of adjoining neighbours would not be adversely 
affected.  Car parking within the site is adequate.  The proposals therefore 
accord with Policy 11 of the Borough Plan. 
 
NOTE 2: 
 
The following policies of the development plan are relevant to this decision: 
 
Hertfordshire Structure Plan Review 1991-2011 
Policies 1, 2, 5, 25 and 38 
 
Hertfordshire Structure Plan Alterations 2001-2016 Deposit Draft Version 
Policies 1, New Policy (Making development more sustainable), New Policy 
(Design and quality of development), 2, 5, 25 and 38 
 
Dacorum Borough Local Plan 1991 - 2011 
Part 3 General Proposals 
Policies 4, 11, 13, 19, 58, 102, 110 and 119 
Appendices 
Appendices 5 and 7 
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APPENDIX 2 

Appeal decision confirming four year rule where a condition is in place  
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APPENDIX 3 
Decision confirming utility bills can be paid by a third party  
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The Officer’s Report states: -  
 
Evidence - 
 
“With regard to utility bills the applicant advises that there is no separate meter for the unit 
of accommodation and therefore the applicant and tenant had an agreement that he would 
pay a third of the water and utility bills for the wider yard.”  
 
Legal opinion - 
 
“There is no information available to the LPA that is contradictory to the basis of the 
application. Without robust evidence suggesting otherwise, there should be no reason to 
dispute the application and in these circumstances, the recommendation to issue the 
certificate is supported.”  
 
CONCLUSION  
 
“On the basis of the evidence submitted and available, it is considered that on the balance 
of probabilities, it is more likely than not that the part of the stable building subject to this 
application has been used as a dwellinghouse for a period in excess of 4 years.” 
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