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For convenience, this Appeal Statement will draw reference to the Hearing 

Bundle prepared in connection with the High Court appeal, which comprised 

Volumes A and B, as shall be supplemented by Volume C (being the further 

documentation generated since the Hearing Bundle was submitted to the court); 

references to the Hearing Bundle will adopt the following notation [HB / A or B or 

C/ x (page number) / x (para no. if required)]. The relevant statutory provisions 

and case law are contained within a separate Authorities Bundle (again submitted 

in support of the High Court case) and will be referenced as [AB/x].

1. This Appeal (“the Redetermination Appeal”) is the redetermination by the Planning 

Inspectorate of the appeal made on behalf of Messrs Bhandal (“the Appellant”) against an 

Enforcement Notice issued by Bromsgrove District Council (“the Council”) dated 27 November 

2018 under reference 17/00076/PLAN (“the Notice”) [HB/B/9]  in relation to the replacement 

glazed sun room (“the Sun Room”) at Four Stones Restaurant, Adams Hill, Clent, Stourbridge, 

as is identified on the plan annexed to the Notice (“the Property”), following the Order of the 

Honourable Mr Justice Pepperall in the High Court [2020] EWHC 2724 (Admin) (“the 

Judgment”) [HB/C/1-12] allowing the Appellant’s appeal against the decision of Inspector J 

Whitfield on 17 October 2019  (“the 2019 Appeal”) [HB/B/1-8] under Ground 1.

2. The Notice [HB/B/9-14] required the removal of the Sun Room and the removal of all building 

materials and rubble arising from compliance with that requirement.

3. The Appellant repeats its grounds for appeal, which are made under Grounds (a), (f) and 

(g), save as amended and supplemented herein in light of the Judgment. Submissions as to 

the scope of the redetermination will be addressed in more detail below. 

Background. 

4. The basic background to this case is set out in the Appellant’s Grounds for Appeal [HB/B/15-

19] and Appeal Statement [HB/B/20-41] submitted in support of the 2019 Appeal, and is 

helpfully summarised in paragraphs 2-6 of the Judgment [HB/C/2-3]. It is not intended to 

repeat that in detail here, but in brief summary:

4.1. Planning permission was granted on 6 July 2016 for the ‘Demolition of front sun room 

and replace with new flat roof sun room’ under reference 16/0403 (“the 2016 

Permission”) [HB/B/101-103]. 

4.2. The planning history records the grant of permission under reference B/1994/0680 for 

the ‘Erection of a front conservatory’ approved on 7 November 1994 [HB/C/66]. 

Annexed at Appendix A to the Appellant’s Appeal Statement [HB/B/43] is a photograph 

of the conservatory that was in situ at the Property prior to the grant of the 2016 

Permission, the replacement of which the 2016 Permission authorised.



3

4.3. The principle of the Sun Room development was therefore accepted by the Council; 

the concerns related to the differences between the development for which the 2016 

Permission was granted and the development as constructed at the Property.

4.4. The proposed material for the Sun Room was initially intended to be timber framed 

glazing, with bi-fold doors; the proposal was subsequently revised, through negotiation 

with the Council for a dark grey aluminium frame and glazed design with bi-folding 

doors to the front and side elevations [HB/B/22/para11 and HB/B/48 refer]. 

4.5. The Appellant proceeded with the development in accordance with the 2016 

Permission save for certain differences which were set out in the Appellant’s Appeal 

Statement [HB/B/23-25/para17], in particular, the addition of a sloping roof and 

extended canopy supported by columns.  

4.6. A retrospective application was submitted on behalf of the Appellant with a view to 

retaining the structure as built (including the canopy), permission for which was refused 

by the Council and dismissed by an Inspector for the Secretary of State at Appeal 

(reference APP/P1805/W/17/3191833 on 9 April 2018 (“the 2018 Appeal”) 

[HB/B/146148]. The key elements of concern to the Inspector in the 2018 Appeal 

having been the canopy and the sloping roof.

4.7. The canopy, extending forwards of the front elevation of the Sun Room was removed 

by the Appellant during the course of the 2019 Appeal. Images of the current structure 

now in situ can be seen at HB/B/142-143.

4.8. The height at the highest point of the current structure is only marginally higher than 

that which was approved under the 2016 Permission, and so the additional volume 

which extends higher than that which was authorised, is negligible and indeed the effect 

of the sloped roof is that the overall volume of the ‘as built’ scheme (excluding the 

canopy) is considered to be less than that approved under the 2016 Permission. 

4.9. The Notice was issued alleging a breach of planning control, being:

“without planning permission the erection of a replacement glazed sunroom 

(“the unauthorised development”) [HB/B/9]

and required the Appellants to:

“1. Remove the unauthorised development from the Land;

2. Remove from the Land all building material and rubble arising from compliance 

with the requirements of step 1 above” [HB/B/10]

4.10. The Appellant appealed under Grounds (a), (f) and (g) and in its Statement of Case 

detailed four schemes proposed as alternatives to entire demolition of the Sun Room, 

referred to as Options A - D  (“the Alternative Developments”) [HB/B/26-27/para27]:
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4.10.1. Option A being the retention of the Sun Room in its current form (i.e. the canopy 

having been removed – as per the images at HB/B/142-143); 

4.10.2. Option B being the retention of the Sun Room in its current form save for the 

replacement of the sloping roof with a flat glazed roof;

4.10.3. Option C being the reversion to the scheme as authorised by the 2016 

Permission; and 

4.10.4. Option D being the making good of the Property frontage which otherwise 

would be left with a large opening following compliance with the requirements 

of the Notice; the use of the bi-folding glazed doors currently comprised in the 

Sun Room was one provisional solution proposed but it was open to the 

Inspector to consider the most suitable approach.

4.10.5. Inspector J Whitfield issued his decision in the 2019 Appeal on 17 October 2019 

(“the Decision Letter”) [HB/B/1-8].

4.10.6. The Inspector considered that Option A would not overcome the harm he 

identified to the Green Belt and Clent Conservation Area. [HB/B/4/para18-22]

4.10.7. Options B and C were discounted as the Inspector considered that by virtue of 

those alternatives requiring certain new works in achieving the alterations to the 

roof of the Sun Room, which works were not considered to form part of the sun 

room as enforced against, that it was not open to him to grant planning 

permission for either Option. [HB/B/4-5/para23-27] 

4.10.8. Option D was discounted on the basis that the installation of folding doors within 

the front elevation of the Property did not form part of the development enforced 

against such that it was not open to him to grant planning permission for that 

alternative either. [HB/B/5/para28]

5. The High Court Proceedings:

5.1. The Appellant appealed the Inspector’s decision pursuant to s289 of the Town and 

Country Planning Act 1990 (“the 1990 Act”) on three Grounds, as summarised in 

paragraph 6 of the Judgment [HB/C/3/para6].

5.2. HHJ Cooke granted permission to the Appellants to appeal on all three Grounds, a 

transcript of that Judgment is provided at HB/A/114-118.

5.3. Following the full hearing, the Appellant’s case succeeded on Ground 1, being that ‘The 

Inspector misinterpreted section 177(1) of the 1990 Act and / or failed to give 

adequate reasons for rejecting the Alternative Development proposals. The 

approach was irrational.’
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5.4. The Hon. Mr Justice Pepperall in the Judgment [HB/C/10/para29] concluded that the 

Inspector did so err and remitted the appeal back for fresh consideration of Options B 

and C under Ground (a), finding that the Inspector is not entitled to say that the mere 

fact that any new work would be required is a complete answer to an appeal upon 

Ground (a).

5.5. Further consideration as to the observations and conclusions of Mr Justice Pepperall 

and as to the scope of the redetermination appeal will be set out below.

5.6. The Secretary of State sought permission to appeal against the Judgment, but that 

request was refused; a copy of the Order sealed on 23 November 2020 is provided at 

HB/C/15-17. 

6. Planning Application:

6.1. With a view to seeking to adopt a collaborative approach to the site with the Local 

Authority, and in light of the Inspector’s comments in the Decision Letter [HB/B/1-8], 

(in particular paragraph 25 [HB/B/5] in which the Inspector referred to the merits of 

Option B, and paragraph 51 [HB/B/8], in which the Inspector, noting that it was clear 

by the grant of planning permission in 2016 that some form of extension on this footprint 

is acceptable, and indicating it would be reasonable to extend the time for compliance 

with the Enforcement Notice to allow the parties to explore alternatives that would 

overcome the harm that had been identified), the Appellant has been pursuing a further 

planning application under reference 20/00443/FUL, submitted on 6 April 2020 (“the 

2020 Application”), in respect of which the application and supporting drawings and 

documents are set out at HB/C/22-62.

6.2. The 2020 Application is, in effect, Alternative Development Option B.

6.3. The 2020 Application was recommended for approval by the Council’s delegated 

officer, for which the decision was referred to the Planning Committee (in light of the 

fact that it was subject to a planning obligation to be entered into pursuant to s106 of 

the 1990 Act, a draft of which had been settled with the Council), a copy of the Officer’s 

report to the Committee is set out at HB/C/63-77. The Planning Committee, on 5 July 

2021, resolved that permission be granted subject to prior completion of the s106 

Agreement, which Agreement was completed on 29 July 2021, a copy of which is 

annexed at HB/C/78-98 (“the s106 Agreement”).

6.4. The Local Authority considered it necessary to require the s106 Agreement in support 

of the 2020 Application due to the unauthorised nature of the current development on 

site, and to ensure that the replacement works are carried out within a limited 

timeframe; the s106 Agreement requires the Appellant to complete the works to be 

authorised pursuant to the 2020 Application within 6 months of the planning permission 
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to be granted being Finally Determined (as defined therein). Planning permission was 

issued pursuant to the 2020 Application on 30 July 2021 [HB/C/99-102] (“the Option B 

Permission”)

6.5. Option B is therefore plainly considered to be acceptable in planning terms, 

notwithstanding the location of the Property within the Green Belt and Clent 

Conservation Area; and accordingly the grant of the Option B Permission is an 

important material consideration in this Redetermination Appeal. 

The Judgment and the Scope of the Re-determination Appeal

7. The relevant law and legal principles at play are detailed for the Appellant in its Appeal 

Statement [HB/B/28-34/para28-38] and are supplemented within the Appellant’s Skeleton 

Argument dated 10 December 2019 submitted in the High Court appeal [HB/A/47-51/para8-

18], and are helpfully summarised in the Judgment [HB/C/5-7/para13-18]. 

8. In particular, s177(1)(a) of the 1990 Act [AB/11-13] allows an Inspector to grant planning 

permission in relation to the matters stated in the enforcement notice as constituting a breach 

of planning control, whether in relation to the whole or part of those matters or in relation to 

the whole or part of the land to which the notice relates; and under s176(1)(b) [AB/9-10] he 

may vary the terms of the enforcement notice if he is satisfied that the …variation will not 

cause injustice to the appellant or the local planning authority. 

9. Further, the enforcement of planning control should not be used to deprive landowners of 

their lawful rights: Graham Oates1 citing Mansi.

10. Ground 1 of the Appellants’ challenge alleged that the Inspector misinterpreted section 177(1) 

of the 1990 Act in relation to the Alternative Developments which had been proposed, 

namely, Alternative Developments B and C. Specifically, Ground 1 concerned paragraphs 

18-29 of the Decision Letter, and the Inspector’s position that new works or development, as 

a matter of principle (not judgement), cannot form part of the matters enforced against in the 

EN. The Inspector’s position was that because alternatives B and C included “new works”, 

they were excluded from the scope of Section 177(1) of the Act (paragraphs 24 and 27 of the 

Decision Letter refer [HB/B/5]).

11. However, it was argued that was the wrong approach for the following reasons:

11.1. The alleged breach of planning control at part 3 of the Notice is the erection of a 

replacement glazed sun room without planning permission.

11.2. Both Alternative Developments B and C proposed a glazed sun room. The nature and 

function of the sun room would remain the same.

1 Graham Oates v Secretary of State for Community and Local Government v Canterbury City Council [2018] 
EWCA Civ 2229 [AB/55-67]
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11.3. The proposals reduce the size of the unauthorised development through minor 

modifications to the roof. The resulting structures would still be wholly contained within 

the footprint and volume of the sun room as built and enforced against.

11.4. Both proposals can properly be regarded as a “part” of the development as built.

11.5. The Inspector failed to explain why “new works in the formation of a roof” precluded the 

alternative developments B and C from falling within section 177(a) of the Act in 

principle.

11.6. The narrow approach adopted is contrary to Ahmed2 v. Secretary of State for 

Communities & Local Government [2014] EWCA Civ 566 and finds no support within 

the wording of the Act. In Ahmed partial demolition of the building and remodelling was 

inevitably required to reduce the four storey flat roof building in that instance to the 

previously consented three storey butterfly roof building (see para. 17). The Court 

rejected the argument that such modifications precluded an alternative from falling 

within the scope of section 177(1) if the alternative was such that a development in 

accordance with the 2005 scheme could be regarded as a “part” of the development as 

built; see paragraphs 19(4) and 27.

12. The obiter comments of Carnwath LJ (as he then was) in Tapecrown3 as to the wide powers 

available to an inspector to decide whether there is a solution short of a complete remedy of 

the breach which is acceptable in planning and amenity terms, and, if there is such a solution 

he should be prepared to modify the requirements of the notice  and grant permission, were 

accepted in Moore4 as a duty to consider ‘obvious alternatives’, a position approved in 

Ahmed5; such that where an obvious alternative which would overcome the planning 

difficulties at less cost and disruption then the inspector is under a duty to consider it, if it falls 

within the scope of the powers conferred by ss174(2)(a) and 177(1)(a). 

13. It was argued by the Appellants that the approach promoted by the Inspector would have the 

effect of rendering the “obvious alternative” doctrine obsolete. An “alternative” development 

is by definition, different to the development that has been enforced against. If works of 

modification to an unlawful structure exclude such alternatives from the operation of the 

doctrine, it become entirely unclear how the doctrine is to operate in practice.

14. Accordingly, the Inspector was not, and should not have regarded himself as fettered by the 

requirement for works to form a new roof. There is nothing within the Act, or section 177(1) 

2 Ahmed v. Secretary of State for Communities & Local Government [2014] EWCA Civ 566 [AB/24-37]
3 Tapecrown Ltd v First Secretary of State [2006] EWCA Civ 1744, [2007] P.&C.R. 7, at [33] and [46]; [AB/175-
186 (182 & 185)]
4 Moore v Secretary of State for Communities and Local Government [2012] EWCA Civ 1202, per Sullivan J 
at [40]; [AB/44-54 (54)] 
5 Ahmed v Secretary of State for Communities and Local Government [2014] EWCA Civ 566; [AB/24-37]
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that prevented the Inspector from using his powers pursuant to section 177(1) in the 

circumstances and in the way that he assumed.

15. It should be noted that the defendant Secretary of State argued that the Inspector was merely 

exercising his planning judgement in focusing on the new works, and that the approach 

should be seen as a convenient label for the statutory question under section 177(1) (see 

para 24 of the Judgment).

16. The Judge rejected that argument and agreed with the submissions made on behalf of the 

Appellant. 

17. The Judge found that the Inspector’s approach in the 2019 Appeal, to stage 1 of that 

assessment, had been flawed, in that he had concluded that any element of new work 

comprised in an alternative scheme would take it outwith the scope of this powers to grant 

planning permission for it under s177((1)(a); to take such a narrow view would have meant 

that Carnwath LJ was wrong to construe the Act as conferring a wide power to consider 

alternative schemes.

18. The Judge held as follows in three key paragraphs of the judgment:

 “23. I accept that whether planning permission for any proposed alternative development 
would be in relation to the whole or part of the matters comprising the breach of planning 
control is a question of planning judgment for the inspector with which the court should be 
slow to interfere. Further, I acknowledge that there is no need to take a strained 
interpretation of s.177(1)(a). I am, however, satisfied that the inspector erred in law in taking 
a very narrow view of his power to grant planning permission upon the Bhandals’ appeal. 
The essential question was not whether the proposed alternative development required 
some additional work, but rather whether it could properly be described as relating to the 
whole or part of the matters enforced against. The extent of new work required by an 
alternative development might well indicate that, upon analysis, it does not relate to a part 
of the development as built. The need for new work will therefore be an important factor in 
the exercise of planning judgment. It is not, however, right to say that the need for any new 
work at all is determinative of the matter.
…
28. Since virtually any alternative scheme is likely to involve at least some element of new 
work, the inspector’s approach, if correct, would have the effect not just of significantly 
reducing the power to grant planning permission on an appeal against an enforcement 
notice but also significantly reducing the application of s.70C. This would not just 
emasculate the utility of the Secretary of State’s power to grant permission where some 
alternative scheme would be acceptable, but it would add delay since the planning authority 
would then be required to consider a freestanding retrospective application. For the reasons 
explained by Cranston J, this would be contrary to Parliament’s apparent intention in this 
carefully calibrated statutory scheme. 
29. Accordingly, I conclude that the inspector erred in his approach to s.177(1)(a). I 
therefore allow the Bhandals’ appeal and remit the matter back for fresh consideration of 
options B and C under  ground (a). For the avoidance of doubt, I do not suggest that there 
is only one proper answer upon such reconsideration. I repeat that the inspector would be 
entitled to take the view that the extent of the new work required by either of the alternative 
developments would be such that they do not properly fall within the statutory power to grant 
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planning permission. What an inspector is not, however, entitled to say is that the mere fact 
that any new work would be required is a complete answer to an appeal upon ground (a).”

19. In applying those principles to this case (paragraph 17 of the Judgment refers), the Judge 

found that:

‘17.1 The inspector first had to exercise his planning judgment to determine whether 
planning permission for the proposed alternative development would be in relation to 
the whole of or part of the sunroom that had been erected in breach of planning 
control.’
and 

‘17.2 If the answer to such question was affirmative, the inspector would then have to 
exercise his further planning judgment to consider whether, after having regard to the 
applicable development plan and all other material considerations, permission should 
be granted for the proposed alternative development.’

20. The Appellant’s case as to how that Judgment should be applied in this case is considered 

further below.

Scope

21. As noted above, the Judge, at paragraph 29 of the Judgment [HB/C/10], concluded that the 

2019 Appeal should be remitted for reconsideration of Options B and C under Ground (a).

22. Notwithstanding that however, as set out, in brief, in the letter submitted to the Inspectorate 

on behalf of the Appellant dated 25 June 2021 (a copy of which is provided at HB/C/103-104), 

it is submitted that the scope of the Redetermination Appeal should in fact be wider, to 

encompass:

22.1. a re-assessment of Grounds (a) and (f), in full, (i.e. to include a full reconsideration of 

the Appellant’s case in relation to Alternative Scheme Option A), in light of the material 

change in circumstances that has arisen since the 2019 Appeal decision, being the 

COVID-19 pandemic, a point which will be examined in more detail below;

22.2. further consideration of the requirement to make the Property wind and water tight in 

the event that the Inspector does not consider it appropriate to grant planning 

permission for either of the alternative schemes comprised in Options A-C (i.e. further 

consideration of Option D); and

22.3. such consideration of Ground (g) as may be applicable in light thereof.

It is understood that, pursuant to the Planning Inspectorate’s case officer’s email 

correspondence dated 8 July 2021 (a copy of which is provided [HB/C/105]), the Inspectorate 

is in agreement that Grounds (a) and (f) will be re-determined in full, and that the compliance 

period may also be reconsidered in light of any change in circumstances that may affect that 

issue.

23. Material change in circumstances. As indicated above, it is important to note that there has 

been a material change in circumstances since the Decision Letter was issued in October 
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2019, namely the COVID-19 pandemic which has given rise to a significant and lasting 

economic impact on the Appellant’s business, the hospitality industry more generally, and on 

the local and national economy. 

24. In terms of the Appellant’s own business, the impact has been significant:

24.1. due to Government-imposed lock-down requirements, the business was required to 

cease operating entirely during the periods required by national lock-down during 2020 

and 2021 (i.e. 26 March 2020 – 4 July 2020; 5 November – 2 December 2020; and 6 

January – 17 May 2021; in fact due to staff shortages arising as a consequence of the 

pandemic, the business was  not able to re-open until 17 June 2021);

24.2. the requirement to close gave rise to a significant wastage of stock, it prevented any 

trading at all for lengthy periods;

24.3. when the business was able to operate between those times, and since re-opening in 

June 2021, it has been subject to varying operating restrictions including limits on the 

number of people attending in a group, and the number of households, which 

restrictions severely limited the numbers of customers – in ‘normal’ times, the usual 

customer base is comprised of mixed household gatherings; 

24.4. other restrictions have included social distancing, face coverings and  table service;

24.5. the requirement for social distancing has reduced the number of covers that could be 

served due to having to spread out the tables;

24.6. additional recruitment and training costs have been incurred as a number of staff found 

work elsewhere during the periods when the business was closed; and additional staff 

are now required for each shift in order to be able to provide table service as required 

in a COVID-safe manner;

24.7. additional operational costs have also been incurred in investing in additional COVID-

safety measures at a time when the capacity was already restricted; 

24.8. self-isolation requirements have caused staffing issues, and a positive test result for 

one of the kitchen staff following Father’s Day, when all the staff were on-site, meant 

the business had to close entirely to allow for self-isolation of all employees; and

24.9. due to the impact on customer numbers, the business has re-opened only Thursday- 

Sunday (pre-COVID opening was Tuesday-Sunday).

24.10. Consequently, with higher staff and operational costs, alongside lower customer 

numbers, and with reduced opening hours, there has been a significant impact on 

income generated by the business by comparison with expectations pre-COVID: the 

Appellant estimates that during those periods when they have been able to open to 

customers since March 3020, the revenue has been around 50% of usual expectations, 
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a position which has proved unviable for many businesses. By way of example, the 

takings on Boxing Day 2020, when the business was open, but subject to restrictions 

as to households, the revenue was 50% less than on the same date in 2019. 

24.11. The level of custom remains very low by comparison with expectations and so 

revenue continues to be around 50% of ‘normal’ (pre-COVID) levels.

25. In terms of the wider local and national picture, the severe impact of the pandemic is made 

plain in Government commentary on the subject:

25.1. The magnitude of the recession caused by the coronavirus outbreak is unprecedented 

in modern times. GDP declined by 9.8% in 2020, the steepest drop since consistent 

records began in 1948. During the first lockdown, UK GDP was 25% lower in April 2020 

than it was only two months earlier in February.6

25.2. ‘The pandemic has affected different sectors of the economy to different degrees. 

Sectors reliant on social contact, including hospitality and entertainment, have been 

especially badly hit.7

25.3. ‘On 19 May 2020, the Chancellor, Rishi Sunak, said that the UK economy was facing 

a “severe recession, the likes of which we have not seen”’.8

26. The Government have made clear the importance of ensuring that the hospitality and tourism 

industries are assisted in their recovery, and that the planning system has an important role 

to play in that: 

26.1. Of the tourism industry Ministers have said ‘The government is committed to supporting 

the sector to emerge from the pandemic to become more resilient, more sustainable, 

more inclusive and more innovative. Whilst London is crucial to the fortunes of the UK’s 

tourism sector overall, we want the recovery to be swift in every nation and region, and 

in both urban and rural areas.’9

26.2. It is plain that Government is looking to utilise all available tools within the Planning 

system and also to make changes to the Planning system to facilitate economic 

recovery, exemplified by the provision for temporary pavement licences and extended 

permitted development rights intended to revitalise High Streets. Communities 

Secretary Robert Jenrick, on 5 March 2021, wrote to Councils to urge them ‘to do 

everything possible to help these businesses reopen safely and prosper again.’  Mr 

Jenrick is quoted as stating: “It’s vital we work together to do everything we can to help 

6 House of Commons Library Briefing Paper Number 8866, 1 June 2021 ‘Coronavirus: Economic impact’ by 
Daniel Harari   Matthew Keep; s.2
7 Ibid., 
8 Ibid., 2.1
9 Ministerial foreword, The Rt Hon Oliver Dowden CBE MP & Nigel Huddleston MP, Department for Digital, 
Culture, Media & Sport ‘The Tourism Recovery Plan, June 2021
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these businesses prosper again. That is why I’ve written to councils calling on their 

support to use these measures in a pragmatic way to help support the high street, 

businesses and jobs, once restrictions allow them to do so.” 10

27. Accordingly, the impact of the global pandemic, and the requirement to seek to achieve the 

reestablishment of businesses such as the Appellant’s, not only to enable their survival on an 

individual basis, but to secure the future of the wider hospitality and tourism industries more 

generally, and to facilitate the recovery of the local and national economies, represents a 

material change in circumstances since the Decision Letter was issued, which necessitates 

the full reconsideration of the planning balance in relation to the Alternative Schemes. 

28. It also represents an important material consideration to be taken into consideration in the 

planning balance, under Ground (a) (to be assessed in combination with Ground (f)), in 

relation to all of the Alternative Schemes.

29. Further, the grant of the Option B Permission represents a significant material change in 

circumstances, evidencing the acceptability of Option B in planning terms. This has relevance 

to the Ground (a) case relating to Option A as well as that in relation to Options B and C, and 

will be considered further below.

The requirements of the Notice

30. As drafted, the Notice requires the demolition of the Sun Room and the removal of all 

resultant building materials and rubble. It remains the Appellant’s case that this is excessive 

to remedy the breach of planning control and the injury to amenity, and would also leave the 

Property with a large opening in the front elevation: the access to the Sun Room from the 

main building is a large opening which would require operational works to enclose 

(photographs at HB/A/82-84 show the opening seen from the interior of the Property). 

31. The Alternative Developments (including Option D providing for the closure of the resultant 

opening in the frontage) were put forward as suitable alternative schemes, short of complete 

demolition, that could have instead been provided for pursuant to the operation of Grounds 

(a) and (f). 

32. Following the grant of the Option B Permission, it would seem evident that the requirements 

of the Notice are excessive, and that Option B is considered an appropriate scheme by which 

to remedy the breach of planning control and any injury to amenity.

Grounds (a) and (f) – the Alternative Developments

33. s177(1) of the 1990 Act [AB/11] enables the Inspector to grant planning permission in respect 

of the matters stated in the enforcement notice as constituting a breach of planning control, 

10 Rt Hon Robert Jenrick MP, MHCLG, in reference to Letter to Councils 5 March 2021: 
https://www.gov.uk/government/news/jenrick-confirms-extension-of-pavement-licences-to-help-high-streets-
recover
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whether in relation to the whole or any part of those matters. Powers are available to the 

Inspector pursuant to s176(1)(b) of the 1990 Act [AB/9] to vary the requirements of the notice 

to achieve an acceptable development on the Property; s173(5) of the 1990 Act [AB/3] sets 

out the range of requirements that are at the Inspector’s disposal in order to achieve the 

proposed Alternative Developments through the variation of the Notice pursuant to Ground 

(f). 

34. Adopting the approach set out by Mr Justice Pepperall at paragraph 17 of the Judgment, the 

key question to be considered first, which the Inspector was found to have approached 

incorrectly, is the matter of whether the works required to effect each of the Alternative 

Developments, comprise the whole or part of the matters stated in the Notice as constituting 

a breach of planning control such that planning permission may be granted for them. This is 

plainly a matter of planning judgement but it is the Appellant’s case that the Alternative 

Developments do qualify under this first head:

34.1. In relation to Option A: the Inspector rightly concluded (at paragraph 19 of the 2019 

Appeal decision letter [HB/B/4]) that the Sun Room with the canopy removed (i.e. the 

Sun Room in its current form as is now in situ on at the Property) would form part of 

the matters stated in the Notice. No further works are required pursuant to Option A;

34.2. In relation to Options B and C, it is important to note the following:

34.2.1. the works involved in each case would comprise the replacement of the 

existing sloped glazed roof with a flat glazed roof;

34.2.2. the alleged breach of planning control at part 3 of the Notice is the erection 

of a replacement glazed sun room without planning permission;

34.2.3. both Options B and C propose a glazed sun room;

34.2.4. the nature and function of the sun room resulting from Options B and C would 

remain the same;

34.2.5. the fabric of the side panels to the sun room would be retained and therefore 

remain the same; 

34.2.6. the proposals contract the size of the unauthorised development through 

minor modifications to the roof the resulting structures would still be wholly 

contained within the footprint and volume of the sun room as built and 

enforced against;

34.3. The case of Ahmed11 is important to bear in mind in this regard. Whilst in that case, 

the court did not draw a conclusion as to the matter of judgement as to whether the 

11 Op. Cit.
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works comprised in the alternative scheme formed the whole or part of the matters 

enforced against, the case was nonetheless remitted for redetermination on the basis 

that that question should have been considered; i.e. the building did not obviously fall 

outwith the scope of the matters alleged in the notice. What was built, on a site within 

a Conservation Area, was a 4 storey building with a flat roof [AB/28/12]. The 

alternative scheme which it was found should have been considered by the Inspector 

required works to modify the unauthorised structure so that the resultant building 

would be in accordance with a scheme permitted in 2005 authorising the demolition 

of an existing building and the erection of a three storey building with a butterfly roof, 

comprising a retail unit on the ground floor an six flats on the two upper floors 

[AB/28/11].  

34.4. It must follow that the court in Ahmed perceived that the works of modification 

necessary to achieve the alternative scheme were at least capable of constituting part 

of the works complained of in the Notice. 

34.5. The observations of Mr Justice Pepperall in this regard in the Judgment should be 

noted:

 “22…. Indeed, the appeal in Ahmed would have been entirely academic if the new 
work involved in building the butterfly roof in accordance with the 2005 permission 
was a complete answer to Mr Ahmed’s challenge. Further, there would have been no 
question of considering an alternative scheme in Tapecrown if the works to block up 
the windows would have prevented the inspector from granting planning permission.” 
[HB/C/8]

34.6. The degree and nature of the works required in Ahmed to achieve the alternative 

scheme under contemplation were far more significant than are proposed by either 

Options B or C in this case; and indeed, Option C similarly seeks to modify the Sun 

Room such that it would accord with the approved plans of the 2016 Permission.  

34.7. Accordingly, it is the Appellant’s case that both Options B and C can properly be 

regarded as a “part” of the development as built.

34.8. In relation to Option D: the Judge found that the court should not interfere with the 

Inspector’s conclusion that the installation of folding doors does not form part of the 

development enforced against [HB/C/11-12/para36]. The Appellant accepts that 

position, and accordingly, this is not a proposal that is put forward under Ground (a), 

but rather Ground (f), and shall be considered further below. 

35. Turning to the second question: whether, after having regard to the development plan and 

other material considerations permission should be granted for the proposed development. 

36. This, again, is plainly a matter of planning judgement but it is the Appellant’s case that 

Alternative Developments A, B and C also qualify under this second limb of the test such that 
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planning permission may be granted for any one of them (noting that the Alternative 

Developments are put forward in order of preference, such that Option A is the Appellant’s 

preferred outcome).

37. The Development Plan policies remain consistent with those in place at the time of the 2019 

Decision. The Appellant’s case as to the assessment of the Alternative Developments against 

the Development Plan policies is set out in detail in the Appellant’s Statement of Case 

[HB/B/36-40/59-76]; further assessment in respect of Option B is set out within the 

Supporting Submission relating to the 2020 Application [HB/C/39-45/para18-44].

38. It is not proposed to repeat that detail here, but in summary:

38.1. Green Belt: All of the Alternative Developments are considered to be ‘appropriate’ 

development in Green Belt, taking into account both Development Plan policy BDP4.4 

(which includes within the exceptions to new development being construed as 

inappropriate, both proportionate extensions to non-residential buildings, taking into 

account the potential impact on openness and the purposes of including land in the 

Green Belt, and in relation to which proposals demonstrating significant benefits to 

the local economy and/or community will be considered favourably; and replacement 

buildings provided the building is in the same use and not materially larger than the 

one it replaces); and NPPF para 145 (which includes similar exceptions: for 

extensions or alterations provided they do not result in disproportionate additions over 

and above the original building and for replacements provided that the new building 

is in the same use and not materially larger than that being replaced). 

38.2. It is plain from the case Officer’s assessment of the 2020 Application (and the 

subsequent grant of the Option B Permission) that the Local Authority considers 

Option B to be acceptable in Green Belt terms (the Officer’s report [HB/C/67-68] and 

Option B Permission [HB/C/99-102] refer).

38.3. To the extent that very special circumstances might be construed as being required, 

it was submitted by the Appellant in the 2019 Appeal that the then extant 2016 

Permission constituted such circumstances, evidencing the acceptability in principle 

of a sun room of this footprint and design in this location. Whilst the 2016 Permission 

was considered by the Inspector in the 2019 Appeal to have lapsed, it nonetheless 

stands to be taken into account as a material consideration of some weight as set out 

in the Appellant’s submissions at HB/C/36-39/para10-17.

38.4. In addition, the Option B Permission similarly stands as part of the very special 

circumstances evidencing that the principle of the sun room extension in this location, 

of this footprint, design and purpose is acceptable in Green Belt terms. The 

permission represents an important fallback such that the remaining issue is what the 

additional harm would be over and above the effects of the permission which can be 

lawfully implemented. 
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38.5. Further, it is submitted also that the economic benefits that the Sun Room provides to 

the business and the local economy (as detailed at Para 27-30 of the Supporting 

Submission submitted with the 2020 Application [HB/C/41-42]) are significant and 

capable of constituting (or contributing to) the very special circumstances arising. The 

loss of the Sun Room would be a significant detriment to business and the local 

economy, and local employment. This factor should be afforded even greater weight 

in light of the impact of the COVID-19 pandemic as detailed above.

38.6. As detailed in the Supporting Submission accompanying the 2020 Application 

[HB/C/41-42/para27-30], the Sun Room is a critical element of the Appellant’s 

business: 

38.6.1. in normal operating times (pre-COVID) the facility offers an additional c.16 

covers when laid out in a dining setting and c.20 seats when laid out in an 

informal setting, complementing the c.46 covers provided in the  main 

restaurant area. The sun room is primarily used in an informal layout during 

the daytime to provide a more relaxed informal space enjoyed by walkers for 

coffee and light bites, and thus provides a contrasting but complementary 

offering to the more formal dining space in the main building (which, in 

contrast to the informal sun room space, has tables  fully laid with cutlery and 

wine glasses etc.). 

38.6.2. For daytime trade, the sun room is the primary attraction, which draws in 

passing trade seeking relaxed refreshments, without which the Appellant 

would be at risk of having to close entirely for lunchtime service, and limit the 

restaurant to evening service.

38.6.3. The sun room is often booked for small events such as baby showers and 

birthdays and no comparative alternative offering could be provided in the 

event that the sun room were to be demolished. 

38.6.4. The business employs 22 members of staff, four of whom are full-time 

(Restaurant Manager, Chef and two Sous-Chefs), the remainder of which 

are part-time. Most of the employees are local to the area, and the majority 

of the part-time staff are older teenagers  that manage a shift or two a week 

whilst studying for A-levels and degrees etc.; the business offers them a safe 

environment in which to work, and it is often their first experience of 

employment, giving them valuable life skills and a solid work ethic. Without 

the sun room, there would be a significant reduction in the number of shifts 

that could be offered on this basis.

38.6.5. The sun room is a popular addition to the business, providing a distinct 

offering to the main restaurant and which provides a positive addition to the 
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experience of local people and those from further afield which provides a 

specific draw to those visiting the area for its walking and other attractions, 

providing an important boost to the local economy and a focal point for the 

local community. The impact of the removal of the sun room on the business 

and on the local community would be significant: potentially ending any 

daytime offering completely, and thus reducing the draw of Clent for visitors 

by removing a key element of the attraction that it provides to the local area; 

removing and reducing the number of jobs available to local people; and 

removing a key space used by local people for community events.

38.7. Heritage: the duty imposed by s72 Planning (Listed Buildings and Conservation 

Areas) Act 1990, that special attention should be paid to the desirability of preserving 

or enhancing the character or appearance of the area, and the NPPF requirement to 

give great weight to the conservation of the Clent Conservation Area as a heritage 

asset, and the provisions of Policy BDP20 are acknowledged, and the assessment 

detailed at paras 32-41 of the Supporting Submission relating to the 2020 Application 

[HB/C/42-45] are considered to apply equally to Options A and C as to Option B.

38.8. It is clear that the local authority considers Option B to be acceptable in this context 

[HB/C/63-77 & 99-102]. Again, the remaining considerations are therefore limited to 

the comparative harm arising over and above the effects of the Option B Permission 

which can now be lawfully implemented.

38.9. Design: the requirement for high quality design pursuant to BDP19, is also considered 

to be complied with for all of the Alternative Schemes, given that the design materials 

and styling are have all found to be acceptable to the Council pursuant to the 2016 

Permission and subsequently the Option B Permission.

38.10. The large bi-folding doors have enabled enhanced ventilation to the restaurant which 

is an important factor in light of the COVID-19 pandemic.

39. Notwithstanding that the Council’s position in the 2019 Appeal was that none of the 

Alternative Developments would address the perceived harm to the Green Belt, designated 

heritage asset (the Clent Conservation Area) and the effect on the host building [HB/B/112], 

plainly the Council are now in agreement with Appellant’s assessment of Development Plan 

compliance and acceptability in relation to Option B, having granted the Option B Permission. 

The Officer’s report in that regard concludes that:

“The modifications proposed under this application is for a more modest glazed structure 
than that granted permission in 2016. It is considered that the modifications proposed for 
the sunroom would not have an impact on the openness of the Green Belt and as such 
would accord with policy BDP.4 of the District Plan and the NPPF.

In addition, modifications proposed for the sunroom will have a neutral impact on the 
character and appearance of the Clent Conservation Area and would not harm the 
significance of the Area. The Conservation Officer raises no objection to the proposal.”
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40. There are only marginal differences between Options A and B, and Options C and B, such 

that it is submitted that the same conclusion should be reached in relation to those 

Alternatives as has now been reached by the Council in relation to Option B.

40.1. Option A, being the retention of the current structure, has a marginally increased 

height and therefore volume by comparison with Option B, but nonetheless adopts 

the same footprint, design and materials as has been found to be acceptable pursuant 

to the Option B Permission;

40.2. Option C represents a reversion to the scheme as authorised by the 2016 Permission, 

which in fact would result in a scheme with a slightly higher roofline than Option B 

would provide, but must be construed as acceptable in planning terms in light of the 

Council having granted the 2016 Permission for it. 

40.3. Options A and C offer very similar volumes, with Option A giving rise to slightly lesser 

volume due to the sloping nature of the roof (as detailed at [HB/B/24/para 17iii-iv]).

41. The Inspector’s comments in the Decision Letter [HB/B/2-3] as to the Green Belt harm and 

heritage impact relate the development as enforced against, (including the over-sailing 

canopy – as is evident from the reference to the canopy in para 7); he found the original 

building to have been ‘substantially increased in size through various additions and as a result 

the development as enforced against resulted in a disproportionate addition over and above 

the size of the original building’ [HB/B/2/para5], as such he found harm due to 

inappropriateness and harm to openness. Further, in relation to the Clent Conservation Area 

he assessed the sun room in terms of its ‘contemporary design, aluminium frames and large 

expanses of glazing, coupled with its height and proximity to the road’ as meaning it ‘appears 

as a dominant and incongruous feature in the street scene’ [HB/B/3/para10]

42. However, it is clear that the Council now takes a different view as to the degree of harm, 

particularly that arising from the scale and design of the sun room, having accepted Option 

B as presenting no Green Belt harm and having a neutral impact on the character and 

appearance of the Conservation Area and giving rise to no harm to the significance of the 

Area, even though Option B as now authorised pursuant to the Option B Permission adopts 

the same glazed, aluminium–framed contemporary styling, and occupies the same position, 

footprint as the development being assessed by the Inspector. 

43. Of course, in terms of the Alternative Developments, the Inspector did not assess Options B 

or C as to their acceptability in planning terms, only Option A. In that assessment, his starting 

point was the significant degree of harm that had been identified in relation to the 

development as enforced against; and he then concluded that Option A would not mitigate 

that harm sufficiently to render it acceptable in planning terms. He commented that ‘the 

alternative would retain significant amounts of glazing set in amongst the modern and slick 

appearance of the aluminium frame. This would appear in stark contrast to the traditionally 
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proportioned, timber windows found on the appeal and surrounding properties. Moreover the 

scale of the sun room is particularly large in the context of the size of the original building. 

Thus even with the removal of the canopy it would appear as a dominant and incongruous 

feature. [HB/B/4/para20]. As such he concluded that Alternative Option A would not 

overcome the harm identified in respect of the development on the Green Belt and the Clent 

Conservation Area.

44. It is apparent therefore that the general design and materials comprised in the Sun Room, 

and its location on the property frontage, and its proportions all formed part of the Inspector’s 

consideration here; those aspects, it is submitted, should be reconsidered  in the re-appraisal 

of Option A, in light of the Council’s acceptance of those elements in their conclusions in 

relation to the 2020 Application, and the fallback that now exists pursuant to the Option B 

Permission. 

45. In considering the Alternative Schemes therefore, the only matter remaining to be considered 

in the context of development plan compliance and the planning balance, is the minimal 

height difference between the Alternative Developments Options A and C, by comparison 

with Option B. Indeed Option C reflects the 2016 Permission so is therefore assumed also to 

be acceptable in planning terms, so the key difference to be considered is that between the 

height of Option A by comparison with Option C, which, based on the drawings is understood 

to be c 0.15m at the front, and is in fact 0.7m lower where it meets the Property frontage (as 

detailed at paragraph 17(ii)-(iv)) [HB/B/24]. The degree of harm arising therefore, in Green 

Belt and Heritage terms, is much less than previously assessed to be the case.

46. Further, there are now additional material considerations to be taken into account in the 

planning balance, as detailed above, namely the significant impact of COVID-19 pandemic 

on the Appellant’s business, which in addition to the points raised above in this context, 

means that it now has a reduced financial capacity to bear the additional cost and disruption 

of the work required to facilitate the alterations from the existing (i.e. Option A) to provide 

instead Options B or C or indeed D, and to require such works in the  circumstances, where 

the Government focus is on economic recovery (also supported in the NPPF), helping 

hospitality businesses wherever possible to recover from the impact of the pandemic, and 

where the harms arising are considered to be minimal by comparison with the scheme 

authorised pursuant to the Option B Permission.

Option D (Ground (f))

47. The inevitable consequence of compliance with the Notice as drawn, is a gaping hole in the 

Property frontage, which is an inappropriate consequence which would prevent the Appellants 

from continuing their lawful business at the Property. What was a frontage previously enclosed 

by the Sun Room, would be open to the elements, and planning permission would be required 

to address that issue.  
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48. In the event that the other Alternative Developments were discounted, the Appellant sought 

to remedy this issue through offering Alternative Development Option D, which could have 

been secured by the Inspector exercising his wide discretion pursuant to s176 of the 1990 Act 

having regard to s173(5), as detailed above. 

49. The Appellant’s case remains that the Inspector could have utilised the Ground (f) 

mechanisms (through exercising the powers under s176(1)(b)) of the 1990 Act [AB/9])) to 

vary the requirements of the Notice to require building work to secure the façade since the 

requirements are excessive, and are more than what is required to remedy the breach. That 

is so particularly in light of the fact that there was a sunroom attached to the front of the 

building previously, and the effect of the notice is to render to the building open to the 

elements. Such an approach would:

49.1. interfere with the integrity of the building since there is no provision for the building to 

be made wind and watertight notwithstanding the fact that the building will remain.

49.2. The requirements compromise the security and usability of the building which 

remains; and 

49.3. would interfere with the Appellants right to peaceful enjoyment of their property 

pursuant to Article 1 of the First Protocol of the European Convention on Human 

Rights which is incorporated to the Human Rights Act 1990.

50. The Appellant does not necessarily rely on Option D as part of this ground. It is a suggestion 

of how the breach could be remedied and the building and the Appellants’ business preserved. 

However, at the very least, there should be a requirement to fill in the gap left behind as a 

result of the Notice and ensure the security and usability of the remaining building. Restoring 

the original appearance of a building, or making good damage caused to existing buildings by 

the removal of unauthorised extensions is commonplace, and frankly sensible planning. 

Leaving such matters to the timing and discretion of local authorities based on potential future 

applications is wholly undesirable.  

Ground (g)

51. The Inspector in the 2019 Appeal allowed the appeal under Ground (g), to the extent that the 

Notice was varied to allow a period of nine months within which the parties could explore the 

alternatives which could overcome the harm identified. 

52. Whilst ordinarily one might consider nine months to be sufficient time for a planning application  

to be dealt with, it is notable in this regard that the 2020 Application, having been submitted 

on 6 April 2020, was not  determined until 30 July 2021, over 15 months later. If compliance 

with the Notice is required, the Appellant is concerned that in light of its experience in this 
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regard, nine months may prove an insufficient period within which to secure approval for a 

suitable means to close up the Property frontage.

53. In relation to Alternative Development Option B, in the context of the Option B Permission, 

the timescale for completion of the works authorised thereby, pursuant to the s106 Agreement 

(6 months from when the Option B Permission is Finally Determined), is relevant to the 

consideration of the appropriate period for compliance in relation to that Alternative scheme 

(it would be inappropriate to require a shorter timescale), and also stands as evidence of 

acceptable timescales for implementation in the context of Alternative Development Option 

C.

Conclusion 

54. In summary, the grant of the Option B Permission provides clear support for the Appellant’s 

case that the steps required by the Notice are excessive, and that Alternative Development 

Option B presents an appropriate remedy.

55. It is submitted that all of the Alternative Developments A, B and C satisfy both limbs of the 

process for assessment set out in the at paragraph 17 of the Judgment, such that planning 

permission may be granted for any one of them and the Notice varied as appropriate. 

56. Option A is clearly the preferred alternative from the Appellant’s perspective, being the most 

cost-effective solution, a key consideration not only for the Appellant but for the wider local 

economy, at a time when the business is striving to recover from the economic impact of the 

COVID pandemic; but it also represents the least wasteful option in terms of wasted resource 

in relation to which the NPPF principles of sustainability and the public benefits arising should 

be taken into consideration. The existing development is not considered to be materially 

different to that authorised by the 2016 Permission or the Option B Permission.

57. The approach adopted by the Council in its assessment of Option B, in terms of finding an 

absence of Green Belt and heritage harm, should be applied in preference to the 2019 Appeal 

Inspector’s assessment of the Sun Room generally: the principle of a sun room in this location, 

with the same footprint and design as the existing development has been found to be 

acceptable in planning terms, and the approach to assessing schemes adopted by the Council 

contrasts with the Inspector’s judgement in relation to the aspects of the schemes he 

perceived to give rise to harm, in that the Inspector found harm where the Council has not. 

This is relevant to Options A and C as well as to Option B.

58. There are significant material considerations weighing in favour of Option A, which merit the 

retention of the existing structure, and the harm caused by it by comparison with the accepted 

Option B (fallback) scheme is minimal and easily outweighed by those material 

considerations, in particular the need to support hospitality businesses such as this in the 
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current circumstances, rather than impose additional financial burdens and physical 

disruptions upon them.

59. If the Inspector considers the differences to be material and unacceptable, Options B and C 

are proposed, in turn, to enable the retention of part of the Sun Room, in relation to which the 

same policy and material considerations apply. Option B plainly being considered acceptable 

by the Local Authority.

60. Grounds (a) and (f) can properly be applied in conjunction to achieve the proposed Alternative 

Development Options A, B and C, such that the removal of the Sun Room in its entirety may 

be avoided without prejudice. To the extent that this may not be accepted, additional time may 

be allowed for an application for planning permission to be made to enable one of the 

alternative Options to be effective. 

61. If that is not accepted, the Inspector is invited under Ground (f) to adopt the commonplace 

approach to dealing with the detrimental effects of compliance with the Notice  (in this case 

the gap in the Property frontage), by amending the Notice to allow for making good the building 

following the removal of the Sun Room, whether through Option D or by other means.

62. If, notwithstanding those submissions, the Inspector concludes that more time should instead 

be allowed for further planning applications, additional time is requested to enable the 

Appellant to deal with such applications, in light of the timescales involved in securing the 

Option B Permission.

Suzanne Tucker
FBC Manby Bowdler LLP

2 August 2021


