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UK Parliament Acts/T/TO-TT/Town and Country Planning Act 1990 (1990 c 8)/Part VII Enforcement (ss [171A-
[196D)/[171A Expressions used in connection with enforcement]

Part VII Enforcement

[Introductory]

NOTES
Amendment
Inserted by the Planning and Compensation Act 1991, s 4.

[171A Expressions used in connection with enforcement]

[(1)     For the purposes of this Act—

(a)     carrying out development without the required planning permission; or

(b)     failing to comply with any condition or limitation subject to which planning permission has been 
granted,

constitutes a breach of planning control.

(2)     For the purposes of this Act—

(a)     the issue of an enforcement notice (defined in section 172); 

[(aa)     the issue of an enforcement warning notice (defined in section 173ZA);] or

(b)     the service of a breach of condition notice (defined in section 187A),

constitutes taking enforcement action.

(3)     In this Part “planning permission” includes permission under Part III of the 1947 Act, of the 1962 Act or of 
the 1971 Act.]

NOTES

Extent
This Act does not extend to Scotland: see s 337(3).

Amendment
Inserted by the Planning and Compensation Act 1991, s 4.
Sub-s (2): para (aa) inserted by the Planning (Wales) Act 2015, s 43(1), (3).

Date in force (for certain purposes): 6 September 2015: see the Planning (Wales) Act 2015, s 
58(2)(b).
Date in force (for remaining purposes): 16 March 2016: see SI 2016/52, art 5(c).

See Further

See further: the High Speed Rail (London—West Midlands) Act 2017, ss 22(7), 50(6).
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UK Parliament Acts/T/TO-TT/Town and Country Planning Act 1990 (1990 c 8)/Part VII Enforcement (ss [171A-
[196D)/[172 Issue of enforcement notice]

Enforcement notices

[172 Issue of enforcement notice]

[(1)     The local planning authority may issue a notice (in this Act referred to as an “enforcement notice”) 
where it appears to them—

(a)     that there has been a breach of planning control; and

(b)     that it is expedient to issue the notice, having regard to the provisions of the development plan and to 
any other material considerations.

(2)     A copy of an enforcement notice shall be served—

(a)     on the owner and on the occupier of the land to which it relates; and

(b)     on any other person having an interest in the land, being an interest which, in the opinion of the 
authority, is materially affected by the notice.

(3)     The service of the notice shall take place—

(a)     not more than twenty-eight days after its date of issue; and

(b)     not less than twenty-eight days before the date specified in it as the date on which it is to take effect.]

NOTES

Derivation
This section, as originally enacted, derived as follows: sub-ss (1)–(4) derived from the Town and Country 
Planning Act 1971, s 87(1)–(4), as substituted by the Local Government and Planning (Amendment) Act 1981, 
s 1, Schedule, para 1; sub-ss (5), (7), (8) derived from the 1971 Act, s 87(13)–(15), respectively, as so 
substituted; sub-s (6) derived from the 1971 Act, s 87(5), as so substituted.

Extent
This Act does not extend to Scotland: see s 337(3).

Amendment
Substituted, together with ss 173, 173A, for ss 172, 173 as originally enacted, by the Planning and 
Compensation Act 1991, s 5.

See Further
See further: the High Speed Rail (London—West Midlands) Act 2017, ss 22(7), 50(6).

Transfer of Functions
Functions under this section, so far as exercisable in relation to the development area within the meaning of 
the London Legacy Development Corporation (Planning Functions) Order 2012, SI 2012/2167, transferrred to 
the London Legacy Development Corporation, by the London Legacy Development Corporation (Planning 
Functions) Order 2012, SI 2012/2167, art 4, the Local Government, Planning and Land Act 1980, s 149(3)(a), 
Sch 29, Pt I, and the Localism Act 2011, s 202(3).
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UK Parliament Acts/T/TO-TT/Town and Country Planning Act 1990 (1990 c 8)/Part VII Enforcement (ss 
[171A-[196D)/[173 Contents and effect of notice]

[173 Contents and effect of notice]

[(1)     An enforcement notice shall state—

(a)     the matters which appear to the local planning authority to constitute the breach of planning 
control; and

(b)     the paragraph of section 171A(1) within which, in the opinion of the authority, the breach falls.

(2)     A notice complies with subsection (1)(a) if it enables any person on whom a copy of it is served to 
know what those matters are.

(3)     An enforcement notice shall specify the steps which the authority require to be taken, or the 
activities which the authority require to cease, in order to achieve, wholly or partly, any of the following 
purposes.

(4)     Those purposes are—

(a)     remedying the breach by making any development comply with the terms (including conditions 
and limitations) of any planning permission which has been granted in respect of the land, by 
discontinuing any use of the land or by restoring the land to its condition before the breach took place; 
or

(b)     remedying any injury to amenity which has been caused by the breach.

(5)     An enforcement notice may, for example, require—

(a)     the alteration or removal of any buildings or works;

(b)     the carrying out of any building or other operations;

(c)     any activity on the land not to be carried on except to the extent specified in the notice; or

(d)     the contour of a deposit of refuse or waste materials on land to be modified by altering the 
gradient or gradients of its sides.

(6)     Where an enforcement notice is issued in respect of a breach of planning control consisting of 
demolition of a building, the notice may require the construction of a building (in this section referred to as 
a “replacement building”) which, subject to subsection (7), is as similar as possible to the demolished 
building.

(7)     A replacement building—

(a)     must comply with any requirement imposed by any enactment applicable to the construction of 
buildings;

(b)     may differ from the demolished building in any respect which, if the demolished building had been 
altered in that respect, would not have constituted a breach of planning control;

(c)     must comply with any regulations made for the purposes of this subsection (including regulations 
modifying paragraphs (a) and (b)).

(8)     An enforcement notice shall specify the date on which it is to take effect and, subject to sections 
175(4) and 289(4A), shall take effect on that date.

(9)     An enforcement notice shall specify the period at the end of which any steps are required to have 
been taken or any activities are required to have ceased and may specify different periods for different 
steps or activities; and, where different periods apply to different steps or activities, references in this Part 
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to the period for compliance with an enforcement notice, in relation to any step or activity, are to the period 
at the end of which the step is required to have been taken or the activity is required to have ceased.

(10)     An enforcement notice shall specify such additional matters as may be prescribed, and regulations 
may require every copy of an enforcement notice served under section 172 to be accompanied by an 
explanatory note giving prescribed information as to the right of appeal under section 174.

(11)     Where—

(a)     an enforcement notice in respect of any breach of planning control could have required any 
buildings or works to be removed or any activity to cease, but does not do so; and

(b)     all the requirements of the notice have been complied with,

then, so far as the notice did not so require, planning permission shall be treated as having been granted 
by virtue of section 73A in respect of development consisting of the construction of the buildings or works 
or, as the case may be, the carrying out of the activities.

(12)     Where—

(a)     an enforcement notice requires the construction of a replacement building; and

(b)     all the requirements of the notice with respect to that construction have been complied with,

planning permission shall be treated as having been granted by virtue of section 73A in respect of 
development consisting of that construction.]

NOTES
Derivation
This section as originally enacted derived from the Town and Country Planning Act 1971, s 87(6)–(12), 
(16)

Extent
This Act does not extend to Scotland: see s 337(3).

Amendment
Substituted, together with ss 172, 173A, for ss 172, 173 as originally enacted, by the Planning and 
Compensation Act 1991, s 5.

Modification
Modification: references to waste modified by the Waste Management Licensing Regulations 1994, SI 
1994/1056, reg 19, Sch 4, Part I, para 11, to include “Directive Waste” as defined by reg 1(3), Sch 4, Part 
II thereof.

See Further
See further: the High Speed Rail (London—West Midlands) Act 2017, ss 22(7), 50(6).

Transfer of Functions
Functions under this section, so far as exercisable in relation to the development area within the meaning 
of the London Legacy Development Corporation (Planning Functions) Order 2012, SI 2012/2167, 
transferrred to the London Legacy Development Corporation, by the London Legacy Development 
Corporation (Planning Functions) Order 2012, SI 2012/2167, art 4, the Local Government, Planning and 
Land Act 1980, s 149(3)(a), Sch 29, Pt I, and the Localism Act 2011, s 202(3).

Subordinate Legislation
Town and Country Planning (Enforcement Notices and Appeals) (England) Regulations 2002, SI 
2002/2682 (made under sub-s (10)).
Town and Country Planning (Enforcement Notices and Appeals) (Wales) Regulations 2017, SI 2017/530.
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UK Parliament Acts/T/TO-TT/Town and Country Planning Act 1990 (1990 c 8)/Part VII Enforcement (ss 
[171A-[196D)/174 Appeal against enforcement notice

174 Appeal against enforcement notice

(1)     A person having an interest in the land to which an enforcement notice relates or a relevant occupier 
may appeal to the Secretary of State against the notice, whether or not a copy of it has been served on 
him.

[(2)     An appeal may be brought on any of the following grounds—

(a)     that, in respect of any breach of planning control which may be constituted by the matters stated 
in the notice, planning permission ought to be granted or, as the case may be, the condition or limitation 
concerned ought to be discharged;

(b)     that those matters have not occurred;

(c)     that those matters (if they occurred) do not constitute a breach of planning control;

(d)     that, at the date when the notice was issued, no enforcement action could be taken in respect of 
any breach of planning control which may be constituted by those matters;

(e)     that copies of the enforcement notice were not served as required by section 172;

(f)     that the steps required by the notice to be taken, or the activities required by the notice to cease, 
exceed what is necessary to remedy any breach of planning control which may be constituted by those 
matters or, as the case may be, to remedy any injury to amenity which has been caused by any such 
breach;

(g)     that any period specified in the notice in accordance with section 173(9) falls short of what should 
reasonably be allowed.

[(2A)     An appeal may not be brought on the ground specified in subsection (2)(a) if—

(a)     the land to which the enforcement notice relates is in England, and

(b)     the enforcement notice was issued at a time—

(i)     after the making of a related application for planning permission, but

(ii)     before the end of the period applicable under section 78(2) in the case of that application.

(2B)     An application for planning permission for the development of any land is, for the purposes of 
subsection (2A), related to an enforcement notice if granting planning permission for the development 
would involve granting planning permission in respect of the matters specified in the enforcement notice 
as constituting a breach of planning control.]

[(2C)     Where any breach of planning control constituted by the matters stated in the notice relates to 
relevant demolition (within the meaning of section 196D), an appeal may also be brought on the grounds 
that—

(a)     the relevant demolition was urgently necessary in the interests of safety or health;

(b)     it was not practicable to secure safety or health by works of repair or works for affording 
temporary support or shelter; and

(c)     the relevant demolition was the minimum measure necessary.]

[(2D)     An appeal against an enforcement notice may not be brought on the ground that planning 
permission ought to be granted in respect of a breach of planning control constituted by a matter stated in 
the notice, as specified in subsection (2)(a), if—

s174 TCPA 1990 5



(a)     the land to which the enforcement notice relates is in Wales, and

(b)     the enforcement notice was issued after a decision to refuse planning permission for a related 
development was upheld on an appeal under section 78 (and for this purpose development is “related” 
if granting planning permission for it would involve granting planning permission in respect of the matter 
concerned).

(2E)     An appeal may not be brought on the ground that a condition or limitation ought to be discharged, 
as specified in subsection (2)(a), if—

(a)     the land to which the enforcement notice relates is in Wales, and

(b)     the enforcement notice was issued after a decision to grant planning permission subject to the 
condition or limitation was upheld on an appeal under section 78.

(2F)     For the purposes of subsections (2D) and (2E), references to a decision that has been upheld on 
an appeal include references to a decision in respect of which—

(a)     the Welsh Ministers have, under section 79(6), declined to determine an appeal or to proceed 
with the determination of an appeal;

(b)     an appeal has been dismissed under section 79(6A).]

(3)     An appeal under this section shall be made. . .—

(a)     by giving written notice of the appeal to the Secretary of State before the date specified in the 
enforcement notice as the date on which it is to take effect; or

(b)     by sending such notice to him in a properly addressed and pre-paid letter posted to him at such 
time that, in the ordinary course of post, it would be delivered to him before that date[; or

(c)     by sending such notice to him using electronic communications at such time that, in the ordinary 
course of transmission, it would be delivered to him before that date].]

(4)     A person who gives notice under subsection (3) shall submit to the Secretary of State, either when 
giving the notice or within the prescribed time, a statement in writing—

(a)     specifying the grounds on which he is appealing against the enforcement notice; and

(b)     giving such further information as may be prescribed.

(5)     If, where more than one ground is specified in that statement, the appellant does not give 
information required under subsection (4)(b) in relation to each of those grounds within the prescribed 
time, the Secretary of State may determine the appeal without considering any ground as to which the 
appellant has failed to give such information within that time.

(6)     In this section “relevant occupier” means a person who—

(a)     on the date on which the enforcement notice is issued occupies the land to which the notice 
relates by virtue of a licence . . . ; and

(b)     continues so to occupy the land when the appeal is brought.

NOTES

Derivation
Sub-s (1) derived from the Town and Country Planning Act 1971, s 88(1), the Local Government and 
Planning (Amendment) Act 1981, Schedule, para 1, and the Town and Country Planning Act 1984, s 4(2); 
sub-ss (2), (3) derived from the Town and Country Planning Act 1971, s 88(2), (3); sub-s (4) derived from 
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the Town and Country Planning Act 1971, s 88(4), (5)(a); sub-s (5) derived from the Town and Country 
Planning Act 1971, s 88(9); sub-s (6) derived from the Town and Country Planning Act 1984, s 4(2).

Initial Commencement

Specified date
Specified date: 24 August 1990: see s 337(2).

Extent
This Act does not extend to Scotland: see s 337(3).

Amendment
Sub-ss (2), (3): substituted by the Planning and Compensation Act 1991, s 6(1).
Sub-ss (2A), (2B): inserted by the Localism Act 2011, s 123(1), (4).

Date in force: 6 April 2012: see SI 2012/628, art 8(b); for transitional provisions see arts 9, 
13(2) thereof.

Sub-s (2C): inserted by the Enterprise and Regulatory Reform Act 2013, s 63, Sch 17, paras 2, 5.

Date in force: 1 October 2013: see SI 2013/2227, art 2(m); for transitional provisions see SI 
2013/2148, art 5(4)(b).

Sub-ss (2D)–(2F): inserted by the Planning (Wales) Act 2015, s 46.

Date in force (for certain purposes): 6 September 2015: see the Planning (Wales) Act 2015, s 
58(2)(b).
Date in force (for remaining purposes): 16 March 2016: see SI 2016/52, art 5(c); for transitional 
provisions see art 14.

Sub-s (3): word omitted repealed in relation to England by SI 2003/956, art 3 and in relation to Wales by 
SI 2004/3156, art 3.

Date in force (in relation to England): 31 March 2003: see SI 2003/956, art 1(1).
Date in force (in relation to Wales): 1 January 2005: see SI 2004/3156, art 1(1).

Sub-s (3): para (c) and word “; or” immediately preceding it inserted in relation to England by SI 2003/956, 
art 3 and in relation to Wales by SI 2004/3156, art 3.

Date in force (in relation to England): 31 March 2003: see SI 2003/956, art 1(1).
Date in force (in relation to Wales): 1 January 2005: see SI 2004/3156, art 1(1).

Sub-s (6): words omitted repealed by the Planning and Compensation Act 1991, ss 32, 84, Sch 7, para 
22, Sch 19, Part I.

See Further
See further: the Town and Country Planning (Enforcement) (Inquiries Procedure) Rules 1992, SI 
1992/1903, r 3.
See further: the High Speed Rail (London—West Midlands) Act 2017, ss 22(7), 50(6).

Transfer of Functions
Functions of the Secretary of State, so far as exercisable in relation to Wales, transferred to the National 
Assembly for Wales, by the National Assembly for Wales (Transfer of Functions) Order 1999, SI 
1999/672, art 2, Sch 1.
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Subordinate Legislation
Town and Country Planning (Enforcement Notices and Appeals) (England) Regulations 2002, SI 
2002/2682 (made under sub-s (4)).
Town and Country Planning (Enforcement Notices and Appeals) (Wales) Regulations 2017, SI 2017/530.
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UK Parliament Acts/T/TO-TT/Town and Country Planning Act 1990 (1990 c 8)/Part VII Enforcement (ss 
[171A-[196D)/176 General provisions relating to determination of appeals

176 General provisions relating to determination of appeals

[(1)     On an appeal under section 174 the Secretary of State may—

(a)     correct any defect, error or misdescription in the enforcement notice; or

(b)     vary the terms of the enforcement notice,

if he is satisfied that the correction or variation will not cause injustice to the appellant or the local planning 
authority.

(2)     Where the Secretary of State determines to allow the appeal, he may quash the notice.

(2A)     The Secretary of State shall give any directions necessary to give effect to his determination on the 
appeal.]

(3)     The Secretary of State—

(a)     may dismiss an appeal if the appellant fails to comply with section 174(4) within the prescribed 
time; and

(b)     may allow an appeal and quash the enforcement notice if the local planning authority fail to 
comply with any requirement of regulations made by virtue of paragraph (a), (b), or (d) of section 175(1) 
within the prescribed period.

(4)     If [section 175(3) would otherwise apply and] the Secretary of State proposes to dismiss an appeal 
under paragraph (a) of subsection (3) [of this section] or to allow an appeal and quash the enforcement 
notice under paragraph (b) of that subsection, he need not comply with section 175(3).

(5)     Where it would otherwise be a ground for determining an appeal under section 174 in favour of the 
appellant that a person required to be served with a copy of the enforcement notice was not served, the 
Secretary of State may disregard that fact if neither the appellant nor that person has been substantially 
prejudiced by the failure to serve him.

NOTES

Derivation
Sub-ss (1), (2), (5) derived from the Town and Country Planning Act 1971, s 88A(1), (2), (3), and the Local 
Government and Planning (Amendment) Act 1981, Schedule, para 1; sub-ss (3), (4) derived from the 
Town and Country Planning Act 1971, s 88(6), (8), and the Local Government and Planning (Amendment) 
Act 1981, Schedule, para 1.

Initial Commencement

Specified date

Specified date: 24 August 1990: see s 337(2).

Extent
This Act does not extend to Scotland: see s 337(3).
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Amendment

Sub-s (1), (2), (2A): substituted, for sub-ss (1), (2), as originally enacted, by the Planning and 
Compensation Act 1991, s 32, Sch 7, para 23.
Sub-s (4): words “section 175(3) would otherwise apply and” in square brackets inserted by the Planning 
Act 2008, s 196(4), Sch 10, paras 1, 6(a).

Date in force (for certain purposes): 6 April 2009: see SI 2009/400, art 3(j); for savings see art 
6(2) thereof.
Date in force (for remaining purposes): to be appointed: see the Planning Act 2008, s 241(8).

Sub-s (4): words “of this section” in square brackets inserted by the Planning Act 2008, s 196(4), Sch 10, 
paras 1, 6(b).

Date in force (for certain purposes): 6 April 2009: see SI 2009/400, art 3(j); for savings see art 
6(2) thereof.
Date in force (for remaining purposes): to be appointed: see the Planning Act 2008, s 241(8).

See Further

See further: the High Speed Rail (London—West Midlands) Act 2017, ss 22(7), 50(6).

Transfer of Functions

Functions of the Secretary of State, so far as exercisable in relation to Wales, transferred to the National 
Assembly for Wales, by the National Assembly for Wales (Transfer of Functions) Order 1999, SI 
1999/672, art 2, Sch 1.
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UK Parliament Acts/T/TO-TT/Town and Country Planning Act 1990 (1990 c 8)/Part VII Enforcement (ss 
[171A-[196D)/177 Grant or modification of planning permission on appeals against enforcement notices

177 Grant or modification of planning permission on appeals against enforcement notices

(1)     On the determination of an appeal under section 174, the Secretary of State may—

[(a)     grant planning permission in respect of the matters stated in the enforcement notice as 
constituting a breach of planning control, whether in relation to the whole or any part of those matters or 
in relation to the whole or any part of the land to which the notice relates;]

(b)     discharge any condition or limitation subject to which planning permission was granted;

[(c)     determine whether, on the date on which the appeal was made, any existing use of the land was 
lawful, any operations which had been carried out in, on, over or under the land were lawful or any 
matter constituting a failure to comply with any condition or limitation subject to which planning 
permission was granted was lawful and, if so, issue a certificate under section 191.

(1A)     The provisions of sections 191 to 194 mentioned in subsection (1B) shall apply for the purposes of 
subsection (1)(c) as they apply for the purposes of section 191, but as if—

(a)     any reference to an application for a certificate were a reference to the appeal and any reference 
to the date of such an application were a reference to the date on which the appeal is made; and

(b)     references to the local planning authority were references to the Secretary of State.

(1B)     Those provisions are: sections 191(5) to (7), 193(4) (so far as it relates to the form of the 
certificate), (6) and (7) and 194].

[(1C)     [Subsection] (1)(a) applies only if the statement under section 174(4) specifies the ground 
mentioned in section 174(2)(a).]

(2)     In considering whether to grant planning permission under subsection (1), the Secretary of State 
shall have regard to the provisions of the development plan, so far as material to the subject matter of the 
enforcement notice, and to any other material considerations.

[(3)     The planning permission that may be granted under subsection (1) is any planning permission that 
might be granted on an application under Part III.]

(4)     Where under subsection (1) the Secretary of State discharges a condition or limitation, he may 
substitute another condition or limitation for it, whether more or less onerous.

[(4A)     Section 100ZA (which makes provision about restrictions on the power to impose conditions or 
limitations on a grant of planning permission in relation to land in England) applies in relation to conditions 
substituted under subsection (4) as it applies in relation to conditions imposed on a grant of planning 
permission to develop land which is granted on an application made under Part 3.]

(5)     [[Where—

(a)     an appeal against an enforcement notice is brought under section 174, and

(b)]     the statement under section 174(4) specifies the ground mentioned in section 174(2)(a),

the appellant] shall be deemed to have made an application for planning permission [in respect of the 
matters stated in the enforcement notice as constituting a breach of planning control].

[(5A)     Where—
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Page 12

(a)     the statement under subsection (4) of section 174 specifies the ground mentioned in subsection 
(2)(a) of that section;

(b)     any fee is payable under regulations made by virtue of section 303 in respect of the application 
deemed to be made by virtue of the appeal; and

(c)     the Secretary of State gives notice in writing to the appellant specifying the period within which 
the fee must be paid,

then, if that fee is not paid within that period, the appeal, so far as brought on that ground, and the 
application shall lapse at the end of that period.]

(6)     Any planning permission granted under subsection (1) on an appeal shall be treated as granted on 
the application deemed to have been made by the appellant.

(7)     In relation to a grant of planning permission or a determination under subsection (1) the Secretary of 
State's decision shall be final.

(8)     For the purposes of section 69 the Secretary of State's decision shall be treated as having been 
given by him in dealing with an application for planning permission made to the local planning authority.

NOTES

Derivation

Sub-s (1) derived from the Town and Country Planning Act 1971, s 88B(1), and the Local Government 
and Planning (Amendment) Act 1981, Schedule, para 1; sub-ss (2)–(4) derived from the Town and 
Country Planning Act 1971, s 88B(2); sub-ss (5), (6)–(8) derived from the Town and Country Planning Act 
1971, s 88B(3).

Initial Commencement

Specified date

Specified date: 24 August 1990: see s 337(2).

Extent
This Act does not extend to Scotland: see s 337(3).

Amendment
Sub-s (1): para (a) substituted by the Planning and Compensation Act 1991, s 32, Sch 7, para 24(1)(a); 
para (c) substituted, together with sub-ss (1A), (1B), for para (c) as originally enacted, by the Planning and 
Compensation Act 1991, s 32, Sch 7, para 24(1)(b).
Sub-ss (1A), (1B): substituted, together with sub-s (1)(c), for sub-s (1)(c) as originally enacted, by the 
Planning and Compensation Act 1991, s 32, Sch 7, para 24(1)(b).
Sub-s (1C): inserted by the Localism Act 2011, s 123(1), (5).

Date in force: 6 April 2012: see SI 2012/628, art 8(b): for transitional provisions see arts 9, 
13(2) thereof.

Sub-s (1C): word “Subsection” in square brackets substituted by the Planning (Wales) Act 2015, s 44(1), 
(2).
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Date in force (for certain purposes): 6 September 2015: see the Planning (Wales) Act 2015, s 
58(2)(b).
Date in force (for remaining purposes): 16 March 2016: see SI 2016/52, art 5(c); for transitional 
provisions see art 14.

Sub-s (3): substituted by the Planning and Compensation Act 1991, s 32, Sch 7, para 24(2).
Sub-s (4A): inserted by the Neighbourhood Planning Act 2017, s 14(4), Sch 3, paras 1, 8.

Date in force: 1 October 2018: see SI 2018/567, reg 3(b).

Sub-s (5): words from “Where an appeal” to “the appellant” in square brackets substituted by the Localism 
Act 2011, s 123(1), (6).

Date in force: 6 April 2012: see SI 2012/628, art 8(b); for transitional provisions see arts 9, 
13(2) thereof.

Sub-s (5): words from “Where— (a) an” to “174, and (b)” in square brackets substituted by the Planning 
(Wales) Act 2015, s 44(1), (3).

Date in force (for certain purposes): 6 September 2015: see the Planning (Wales) Act 2015, s 
58(2)(b).
Date in force (for remaining purposes): 16 March 2016: see SI 2016/52, art 5(c); for transitional 
provisions see art 14.

Sub-s (5): words “in respect of the matters stated in the enforcement notice as constituting a breach of 
planning control” in square brackets substituted by the Planning and Compensation Act 1991, s 32, Sch 7, 
para 24(3).
Sub-s (5A): inserted by the Planning and Compensation Act 1991, s 6(3).

See Further
See further: the High Speed Rail (London—West Midlands) Act 2017, ss 22(7), 50(6).
See further: the Town and Country Planning (Environmental Impact Assessment) Regulations 2017, SI 
2017/571, reg 36.

Transfer of Functions
Functions of the Secretary of State, so far as exercisable in relation to Wales, transferred to the National 
Assembly for Wales, by the National Assembly for Wales (Transfer of Functions) Order 1999, SI 
1999/672, art 2, Sch 1.

Date made
24/05/1990
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INTRODUCTION

[1]  This appeal raises a difficult point of construction concerning the inter-relationship between s 174 and s 
177 of the Town and Country Planning Act 1990. The point is only likely to arise in a case, such as the 
present, in which (a) an owner has planning consent to erect a building but has exceeded the consent 
granted and (b) the original consent has lapsed by the time the enforcement notice is issued and (c) the 
enforcement notice is issued wholly or partly for the purposes of remedying a breach of planning control. In 
all other cases the statutory scheme provides a means by which the problem that arose in the present case 
can be satisfactorily resolved.

[2]  The essential question is whether, in the circumstances outlined, an Appellant who contends that the 
enforcement notice imposes requirements that exceed what is necessary to remedy a breach of planning 
control is required to raise the lesser “fall-back” alternative in the form of an express application for the grant 
of retrospective planning consent pursuant to s 174(2)(a) or whether it is sufficient if the issue is raised in 
substance as part of an appeal against excessive enforcement under s 174(2)(f).

THE PLANNING HISTORY

[3]  The facts can be shortly stated. On 7 June 2005 planning permission was granted on appeal for the 
demolition of an existing property at 103 to 105 Stoke Newington High Street, London N16, and the erection 
of a three storey building with a butterfly roof, comprising a retail unit on the ground floor and six flats on the 
two upper floors. The terms of the consent required the development to begin within five years of the date of 
the decision. The consent therefore expired on 7 June 2010.

[4]  Construction began in 2007 and was completed during 2009. However, the building that was erected 
differed in material respects from the approved plans. It was constructed with four storeys and a flat roof to 
provide three levels of accommodation above the ground floor retail unit, thereby affording space for the 
construction of an additional flat.

[5]  An application for retrospective permission to regularise the development was refused by the local 
planning authority, the London Borough of Hackney, on 20 January 2010. On 3 September 2010 Hackney 
issued an enforcement notice under ss 171A(1)(a) and 172(1) of the 1990 Act requiring the permanent and 
complete removal of the whole of the unauthorised building, the restoration of the relevant parts of the 
previous building to their position before the unauthorised development was carried out, and the removal of 
all waste, materials, equipment and debris. The notice was to take effect on 3 November 2010 and provided 
three months for compliance.

[6]  The Appellant did not dispute the unauthorised development. However he appealed against the 
enforcement notice under s 174 of the 1990 Act on a number of grounds, only two of which are material to 
the present appeal. First, he appealed under s 174(2)(f) on the ground that the steps that were required to be 
taken by the notice (namely the demolition of the entire building) exceeded that which was required to 
“remedy the breach of planning control”. The terms in which he framed his appeal are of some importance 
for reasons that will become apparent. In his statement of case under s 174(2)(f) the Appellant submitted that 
the principal considerations which underlay the Secretary of State's decision to grant planning consent in 
2005 remained valid since there had been no material changes in the local development plan which would 
give grounds to reconsider the merits of the Inspector's decision. He therefore submitted that “the scheme 
that was approved in 2005 would still have been acceptable in planning terms at the time the enforcement 
notice was issued”. The Inspector's attention was drawn to the guidance in PPG18 to the effect that 
“Enforcement action should always be commensurate with the breach of planning control to which it relates”. 
The Appellant submitted that “in light of the fact that the approved scheme was achievable by modification of 
the development, the LPA's requirement that the whole of the three storey development be removed was 
unnecessary and punitive and amounts to over-enforcement”. The submission concluded “The Appellant 
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would contend that clearly all that was required to make the development 'acceptable on planning grounds' 
was for it to be modified to comply with the design of the approved scheme; not, as stated in the notice, the 
removal of the whole of the three storey building.”

[7]  He also appealed under s 174(2)(a). This provides, so far as material, that an appeal may be brought 
on the ground “that, in respect of any breach of planning control that may be constituted by the matters 
stated in the notice, planning permission ought to be granted”. His statement of case on this ground related 
the history, and referred to the conclusions of the Inspector in 2005 when granting consent on appeal. It then 
continued:

“Based on the inspector's comments, the scheme that was approved on appeal in 2005 was 
clearly acceptable in planning terms. As the local plan has not been amended since 2005 in 
any manner that would now undermine the decision of the inspector in 2005, it is deemed that 
the approved development would therefore still be acceptable in planning terms.”

[8]  Taking the 2005 consent as his starting point, the remainder of the Appellant's submissions on this 
ground then focussed upon the elements of the development (as built) that differed from the scheme (as 
approved in 2005) and set out arguments in support of the Appellant's contention that the Secretary of State 
should give consent under s 177(1)(a) for the building as it had in fact been erected. The Appellant's 
submissions under s 174(2)(a) were construed by Hackney and by the Inspector as a submission that 
retrospective consent should be granted for the building as constructed. Neither addressed the alternative 
possibility that retrospective consent could or should be granted so as to authorise the development plan that 
had received consent in 2005, and to amend the notice so as to require the Appellant to effect changes to 
the building in order to conform to the plans that were the subject of the 2005 consent. The relevant part of 
the Appellant's statement of case did not in terms ask for limited retrospective consent for the construction of 
a building in accordance with the terms of the 2005 permission. As I have already pointed out, however, the 
Appellant did clearly and expressly advance the submission under the s 174(2)(f) ground that restoration of 
the building to conform to the 2005 consent was all that was required to remedy the breach of planning 
control, and the point was at least adverted to in connection with the submissions made under s 174(2)(a) 
(see para 7 above).

THE INSPECTOR'S DECISION

[9]  In a decision letter dated 31 March 2011 the Inspector appointed by the Secretary of State dismissed 
the appeal. As regards the submission made under s 174(2)(f) he found that since the enforcement notice 
was directed to remedying the breach of planning control, and not solely to remedying the injury to amenity 
caused by the breach, and since the 2005 consent had lapsed on 7 June 2010, it followed that he had no 
power to allow an appeal on the grounds of over-enforcement by varying the notice so as to require the 
partial demolition of the building and its re-modelling to conform to the terms of the 2005 consent. His 
reasoning (at paras 28 to 30 of the decision letter) was in these terms:

“28 The notice requires removal of the building in its entirety and the restoration of the relevant 
parts of the building to their position before the unauthorised development was carried out. I 
acknowledge that an alteration to the building which resulted in it complying with the application 
that was previously granted might be sufficient to remedy the injury to amenity. It would be for 
the Council to consider a fresh application for this, or for an alternative scheme, in the first 
instance. However the powers available to me under section 176(1) of the Act as amended do 
not allow me to turn a notice which is intended to rectify a breach of planning control into 
something less.

29 As matters stand there is no extant planning permission, the previous permission having 
expired, and no alternative permission having been granted. There is no planning permission 
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for the building which now stands on the site, or any fallback position which can be 
implemented.

30 The Council has made it clear that the purpose of the notice is to rectify the breach of 
planning control rather than to remedy the injury to amenity. In the circumstances, where there 
is no extant planning permission which can be implemented, the breach of control can only be 
rectified by the removal of the building as a whole and the restoration of the relevant parts of 
the building to their position before the unauthorised development was carried out. There are 
no lesser steps available to the Appellant that would allow this to be achieved.”

[10]  The Inspector also considered, and rejected, the Appellant's appeal under s 174(2)(a) on the ground 
that the building, as constructed, did not meet the requirements of the local development plan. He therefore 
refused to grant retrospective planning consent for the building. He did not treat the appeal under s 174(2)(a) 
as encompassing an application for retrospective planning permission for the modification of the building so 
as to make it conform to the 2005 consent, and did not apparently address his mind to this possibility, either 
under s 174(2)(a) or s 174(2)(f). Save for making a number of minor and inconsequential corrections, he 
upheld the enforcement notice.

[11]  The Appellant appeals against the Inspector's decision under s 289 of the 1990 Act. In granting 
permission to appeal Lang J confined the scope of the appeal to the Appellant's challenge under s 174(2)(f).

THE STATUTORY SCHEME

[12]  The scheme established by the 1990 Act was designed to give effect to the recommendations made 
by Robert Carnworth QC, as he then was, in the 1989 report Enforcing Planning Control, HMSO 1989. The 
central aim of the legislation was to give Inspectors appointed by the Secretary of State “a broad 
discretionary power to deal with the effects of a breach” (ibid, pp 73-4). The grounds of appeal set out in the 
Act were designed to reflect that approach: Tapecrown Ltd v First Secretary of State [2006] EWCA Civ 1744 
at 30, [2007] 2 P & CR 113 per Carnworth LJ, as he then was.

[13]  Section 173(3) of the 1990 Act provides that an enforcement notice must specify the steps which the 
authority require to be taken in order to achieve, wholly or partly, the statutory purposes set out in s 173(4). 
So far as relevant, those purposes are either (a) remedying the breach of planning control by making any 
development comply with the terms (including conditions and limitations) of any planning permission which 
has been granted, or by restoring the land to its condition before the breach took place or (b) remedying any 
injury to amenity which has been caused by the breach.

[14]  Section 174(2)(f) provides that an appeal may be brought on the ground:

“that the steps required by the notice to be taken . . . exceed what is necessary to remedy any 
breach of planning control which may be constituted by those matters, or, as the case may be, 
to remedy any injury to amenity which has been caused by any such breach.”

[15]  In considering an appeal under s 174 the Secretary of State has power, under s 176(1)(b), to vary the 
terms of an enforcement notice if he is satisfied that the variation will not cause injustice to the Appellant or 
the local planning authority.

[16]  By s 177(1) the Secretary of State is given express power to (a) grant planning permission in respect 
of the matters stated in the enforcement notice as constituting a breach of planning control, “whether in 
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relation to the whole or any part of those matters”; and (b) to discharge any condition or limitation subject to 
which planning permission was granted. This provision goes hand in hand with s 174(2)(a). In considering 
whether to grant retrospective planning permission under s 177(1) the Secretary of State is required by s 
177(2) to have regard to the provisions of the development plan, so far as material, and to any other material 
consideration. As the law stood at the time of the decision letter, s 177(5) further provided that an application 
for retrospective planning permission was deemed to have been made for all the matters stated in the 
enforcement notice as constituting a breach of planning control.

THE RIVAL SUBMISSIONS OF THE PARTIES

[17]  In summary, the Appellant contends that the requirement in the enforcement notice for the complete 
demolition of the building amounted to over-enforcement for the purposes of s 174(2)(f), and that the 
Inspector accordingly erred in law by failing to consider whether the breach of planning control could be 
rectified by amending the enforcement notice so as to require the partial demolition of the building and its 
remodelling so as to make it conform to the terms of the 2005 consent. He submits that in considering the 
present appeal the Inspector had power under 176(1)(b) to vary the terms of the enforcement notice to 
remedy the breach of planning control, as well as having power under s 177(1) to grant retrospective consent 
for that part of the structure that was authorised by the 2005 consent. He contends that in failing to consider 
the exercise of these combined powers so as to enable the Inspector to authorise the remodelling of the 
building to conform to the 2005 consent, the Inspector erred in law.

[18]  The Secretary of State rightly concedes that if the 2005 consent had been extant at the time of the 
Inspector's decision he could have exercised his general power under s 176(1)(b) to vary the enforcement 
notice so that instead of requiring complete demolition of the building it would instead have required its 
reconfiguration so as to comply with the 2005 permission. Since that would have been a power open to him 
on the facts, and since it was precisely what the Appellant was seeking under ground (f), the Inspector would 
have been obliged at least to address his mind to this possibility and to consider whether it could be 
achieved without injustice to either party, something he plainly did not do. However, since the 2005 
permission had in fact lapsed on 7 July 2010 the Secretary of State contends that there was no extant 
permission for the building at the time of the Inspector's decision, and that there was therefore no means by 
which the notice could be varied to bring about a reconfiguration of the building as contended by the 
Appellant.

[19]  The first limb of this proposition is uncontroversial. The 2005 consent had undoubtedly lapsed by the 
time of the Inspector's decision. The second limb however goes to the nub of the appeal and is said by the 
Appellant to be a non-sequitur. The question is whether the fact that the prior consent had lapsed deprived 
the Inspector of the power to vary the enforcement notice so as to conform with the terms of the (lapsed) 
2005 consent, accompanied if necessary by the grant of retrospective consent under s 177.

[20]  Briefly summarised, the Secretary of State's argument is as follows. An enforcement notice can be 
issued either for the purposes of remedying a breach of planning control, or for the purposes of remedying 
an injury to amenity, or both. It is therefore necessary to focus on the statutory purpose for which the notice 
was issued. If it is issued solely for the purposes of remedying an injury to amenity resulting from a breach of 
planning control then an Inspector has the power under s 176(1)(b) to vary the notice so as to remedy the 
injury to amenity, providing he can do so without injustice. The Inspector in the present case recognised this, 
and acknowledged that “an alteration to the building which resulted in it complying with the application that 
was previously granted might be sufficient to remedy the injury to amenity” (see para 9 above).

[21]  Where, however, as in the present case, the notice is issued for the purposes of remedying a breach 
of planning control, rather than remedying an injury to amenity, the Inspector cannot resort to the variation 
power under s 176 unless either (a) there is either extant consent for the structure, or (b) the Inspector grants 
retrospective consent under s 174(2)(a). It is only if valid consent is in place via one of these two routes that 
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over – enforcement of the kind envisaged in s 174(2)(f) can be remedied by a variation of the enforcement 
notice under s 176. Thus, the only circumstances in which a variation under s 176 will be the appropriate 
stand-alone remedy for a challenge under s 174(2)(f) is if compliance with the amended notice can be 
achieved without the necessity of carrying out further works requiring consent.

[22]  The Secretary of State argues that this is entirely consistent with the statutory scheme. If, in a case of 
apparent over-enforcement, an earlier consent has lapsed the appropriate means for putting the situation 
right is for the Inspector, if explicitly asked to do so, to grant consent under s 174(2)(a), either for the whole, 
or for a part of the building. In support of this analysis the Secretary of State refers to the analysis of 
Carnworth LJ in Tapecrown Ltd v First Secretary of State [2006] EWCA Civ 1744, [2007] 2 P & CR 113:

“31 . . . Section 173(3) allows the steps required by the enforcement notice to be directed to 
achieving 'wholly or partly' any of the purposes referred to in sub-s (4). Those purposes are, in 
summary, remedying the breach, or remedying 'any injury to amenity' caused by the breach. In 
so far as the notice requires less than a full remedy of the alleged breach, there is provision for 
deemed permission for what is left after compliance (s 173(11)).

32 There is a possible gap here. Repairing the damage to amenity may be only part of what is 
needed. Even a physically unobtrusive development may be objectionable in planning terms, 
but it may be made more acceptable by steps short of total demolition. That is the province of 
ground (a), which needs to be read with s 177. The latter makes it clear that, on an 
enforcement appeal, planning permission may be granted in respect of matters alleged in the 
notice 'in relation to the whole or any part of those matters' (s 177(1)(a)): that for this purpose 
ordinary planning considerations (including the development plan) must be taken into account 
(s 177(2)); and that the permission is to be treated as though granted on an application (s 
177(3),(6)), and so (at least by implication) may be subject to any necessary conditions.”

[23]  It follows, says the Secretary of State, that in a case where the original consent has lapsed, ss 
174(2)(f) and 176 cannot provide a remedy enabling the remodelling of a building to conform with the expired 
permission. To put the matter another way, a variation of an enforcement notice under s 176 cannot revive 
an expired consent. In order to achieve the result sought by the Appellant, in a case where prior consent has 
lapsed, a specific application must be made under s 174(2)(a) for consent in terms mirroring those of the 
prior (elapsed) consent. Where the Appellant's primary case under s 174(2)(a) is that consent should be 
granted for the structure as built, it is incumbent upon him to specify the alternative fall-back position as an 
express part of his submissions under s 174(2)(a). It is not sufficient that he may have raised this option in 
connection with his submissions under s 174(2)(f) because, for the reasons already given, that cannot 
provide him with the remedy he seeks in the absence of valid and subsisting consent for the necessary 
remedial works.

[24]  The Secretary of State recognises that s 177(5), as it stood at the relevant time, provided for a 
deemed planning application in respect of all those matters set out in the enforcement notice. However, the 
Secretary of State argues that it was nevertheless necessary for the Appellant to spell out in terms the 
specific consent he was seeking as a fall-back position in that part of his submissions on appeal that related 
directly to his application under s 174(2)(a). In the present case, the Appellant sought consent under s 
174(2)(a) for the building as constructed. That consent was refused by the Inspector on a consideration of 
the merits and that aspect of the Inspector's decision is not in issue in this appeal. Since the Appellant failed 
to specify, as an alternative submission under s 174(2)(a), that he was, as a fall-back, seeking retrospective 
consent for the modification of the building so to conform with the 2005 consent, the Inspector was not 
required to address his mind to this alternative possibility.

[25]  The Secretary of State's case therefore comes to this: Although the Appellant had clearly spelled out 
his fall-back position in his submissions under s 174(2)(f), he could not succeed under that provision (taken 
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with s 176) because the 2005 consent had lapsed; and he could not succeed under s 174(2)(a), which might 
remedy the procedural problem arising under s 176 and ground (f), despite the deeming provision in s 
177(5), because he had failed to specify the fall-back position expressly as an alternative in that part of his 
submissions on appeal that was addressed to the Inspector's powers under s 174(2)(a). There is no general 
requirement for the Inspector to read a submission made under ground (f) across to a submission (or 
deemed application) made under ground (a).

CONSIDERATION

[26]  To characterise the Secretary of State's submission as a “mere” pleading point would not do it justice. 
Whilst the statutory provisions, taken as a whole, were plainly intended to enable an Inspector to consider 
the merits of any fall-back proposal properly put forward by an Appellant, and to direct appropriate remedial 
action short of full demolition where appropriate, it is equally clear that an Inspector is not to be criticised for 
failing to address his mind to a substantive submission that was never put to him, unless from the 
submissions that were advanced, and from any site inspection, that option would have presented itself to any 
reasonable Inspector as an “obvious alternative” course.

[27]  The general principles have been considered by the Court of Appeal in a line of cases dealing with 
alleged over-enforcement: Taylor and Sons (Farms) v Secretary of State [2001] EWCA Civ 1254, [2001] 35 
EGCS 105, [2002] PLCR 154; Tapecrown Ltd v First Secretary of State [2006] EWCA Civ 1744, [2007] 2 P & 
CR 113; and Moore v Secretary of State for Communities and Local Government and another [2012] EWCA 
Civ 1202, [2012] 46 EG 122.

[28]  In Taylor the Appellants had deposited waste material and rubble on their farm and had constructed a 
large area of hard standing without planning consent. The enforcement notice required them to remove it all 
and restore the land to its previous condition. In an appeal under s 174(2)(f) it was argued that the Inspector 
was under a duty to ask himself how much hard standing was reasonably necessary for the purposes of 
agriculture within the unit, and that the Inspector should have varied the notice so as to confine it to the 
removal of the excess. In rejecting this submission Schiemann LJ noted that the Appellants had failed at any 
time to specify their fall-back position under s 174(2)(f), or to indicate how much of the hard standing they 
contended should be retained for agricultural purposes. He went on to observe (at para 40) that the “proper 
course for an Appellant who appeals on ground (f) was to specify, without prejudice to his main contentions, 
his fall-back position and to indicate what variation to the notice he submits should be made”. He then set out 
the following general principle (at 41):

“Appellants should contemplate the possibility that their primary contentions may fail and that 
those of their opponents may succeed. The very reliance on ground (f) shows that this is the 
position. If there is a fall-back position on which they wish to rely then they should make this 
clear to the Secretary of State in their submissions. It is not reasonable to come to this court, as 
has happened here, and ask for the case to be remitted to the Inspector so that she may ask 
for further submissions – which could and should have been made in the first place if the 
landowner wished to advance them. It might well be that the Inspector had the jurisdiction to 
explore the possibilities further with the parties. But the Appellant was professionally advised. 
The advisers had chosen not to make any submissions in detail under ground (f). Certainly in 
those circumstances any failure by the Inspector to advert in her decision letter to the possibility 
of asking for further submissions does not amount to an error of law.”

[29]  The criticism levelled at the Appellants in Taylor cannot of course be levelled at the present Appellant. 
He and his advisers had clearly set out their alternative fall-back position under ground (f), namely that in 
order to make the development acceptable on planning grounds all that was necessary was for the building 
to be modified to comply with the design of the scheme approved in 2005. The Secretary of State's riposte is 
that the Appellant and his advisers should have appreciated that his case under ground (f) alone could not 
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succeed because the prior planning permission had lapsed and that his fall-back position could therefore 
only be realised in reliance on ground (a) and (f) in combination, seeking both a variation in the enforcement 
notice under s 176 and the grant of consent in accordance with the 2005 scheme under s 177.

[30]  In Tapecrown, a case with certain similarities to the facts of Taylor, Carnworth LJ emphasised that 
whilst an Inspector should consider all obvious alternative options, his primary task was to consider the 
proposals that were advanced by an Appellant:

“33 In short, the Inspector has wide powers to decide whether there is any solution, short of a 
complete remedy of the breach, which is acceptable in planning terms and amenity terms. If 
there is, he should be prepared to modify the requirements of the notice, and grant permission 
subject to conditions . . . . I would emphasise, however, that his primary task is to consider the 
proposals that have been put before him. Although he is free to suggest alternatives, it is not 
his duty to search around for solutions.”

[31]  In striking the appropriate balance, Carnworth LJ held that even where an Appellant has failed to 
articulate a fall-back position with sufficient clarity as part of his substantive case, an Inspector should 
nonetheless consider any “obvious alternative” to full demolition which would overcome “the planning 
difficulties”:

“46 As I have said, I would not wish to lay down any general rules. I would accept that as a 
general proposition, given the limitations of the written representations procedure, an Appellant 
would be well advised to put forward any possible fall-back position as part of his substantive 
case. It is not the duty of the Inspector to make his case for him. On the other hand, the 
inspector should bear in mind that the enforcement procedure is intended to be remedial rather 
than punitive. If on his consideration of the submissions and in light of the site view, it appears 
to him that there is an obvious alternative which would overcome the planning difficulties, at 
less cost and disruption than total removal, he should feel free to consider it. In such 
circumstances, fairness may require him to give notice to the parties enabling them to comment 
on it. I would expect the Inspectorate to have an established practice for dealing with that 
situation efficiently and expeditiously.”

[32]  The Appellant contends that the guidance of the court in Tapecrown, read as a whole, makes it clear 
that if there is a readily identifiable alternative to complete demolition which can remedy both the planning 
and amenity objections, then the Inspector should consider this option and should be prepared both to vary 
the enforcement notice and to grant permission, subject to any requirements of procedural fairness which 
may arise on the facts of a particular case. Neither the language of the statute nor the guidance of the Court 
of Appeal compels the conclusion that in a case where prior consent has lapsed, there is an additional 
requirement on the Appellant to spell out his fall-back position in the context of his arguments under ground 
(a). Providing it has been adequately spelt out in his submissions under ground (f), that will suffice.

[33]  The submissions of the Appellant on this point appear to me to fall comfortably within the guidance 
given by the court in Tapecrown, which enjoins Inspectors to consider any obvious alternative. An alternative 
which has been raised in terms, by reference to a prior scheme which had been granted consent (albeit that 
the consent had lapsed) appears to me to be precisely the sort of situation that the court had in mind in 
Tapecrown. It does not of course follow from this that the Inspector was obliged to grant consent. He may 
well have taken the view that fairness required him to give the Council, and any potential objectors, an 
opportunity to comment on the proposal and he might, in light of those comments, have rejected it. However, 
he was, in my view at the very least required to address his mind to this possible course, and this he plainly 
failed to do.
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[34]  I am reinforced in this conclusion by the third decision in this line of cases. In Moore, the Appellant 
challenged a decision of a planning Inspector to uphold an enforcement notice in connection with the change 
of use of a dwelling house which had been converted for letting as holiday accommodation. The notice 
required the Appellant to cease commercial letting of the property. The court dismissed the Appellant's 
challenge to the Inspector's decision that there had indeed been a change of use, but went on to consider 
whether any breach of planning control or injury to amenity could be remedied by the imposition of 
conditions. The court observed that if the Appellant had a valid complaint it was not that the alleged breach 
of planning control did not occur, it was that the requirements of the notice were excessive. On the question 
whether a fall-back position needed to be pleaded on appeal directly in relation to ground (f) Sullivan LJ, on 
behalf of the court, said this:

“38 On behalf of [the Secretary of State] Mr Lewis submitted that this complaint should have 
been made in the appeal under ground (f) and it was not. In her appeal under ground (f) the 
Appellant did not suggest that the description of the prohibited use should be narrowed down, 
she submitted than any adverse impact on residential amenity could be ameliorated by a 
limitation on the numbers using the property and by a noise management plan.

39 Mr Lewis referred us to a number of authorities, including Tapecrown Ltd v First Secretary of 
State [2006] EWCA Civ 1744 and Taylor and Sons (Farms) v Secretary of State [2001] EWCA 
Civ 1254, which establish the proposition that an Appellant under ground (f) should state his 
'fall-back' position because the Inspector's primary duty is to consider the proposals which have 
been put before him, and he is not under a duty 'to search around for solutions'.

40 We readily accept that it is not the duty of an Inspector to make an Appellant's case for him 
(see paragraph 46 of Tapecrown, per Carnworth LJ as he then was), but in the present case 
the Appellant had made her case, albeit that she made it under ground (b) rather than ground 
(f), that the alleged use in breach of planning control, which the notice required her to cease, 
was too wide. As Carnworth LJ observed in Tapecrown 'the enforcement procedure is intended 
to be remedial rather than punitive' (paragraph 46). We accept [counsel for the Appellant's] 
submission that the mere fact that this issue was raised under ground (b) rather than ground (f) 
is not fatal to this ground of appeal. If there was 'an obvious alternative which would overcome 
the planning difficulties, at less cost and disruption than total [cessation]' the Inspector should 
have considered it: Tapecrown (ibid).”

[35]  Moore thus stands as clear authority for the proposition that where an Appellant has advanced a 
properly articulated fall-back submission under grounds (a) to (e) in s 174(2) it may also be considered under 
ground (f). I can see no reason in logic or principle why the reverse should not also be true. In the present 
case the Appellant made his fall-back position clearly under ground (f). The Inspector concluded that the 
Appellant's fall-back position might have remedied the injury to amenity. The Inspector however concluded 
that it could not be an obvious alternative for the purpose of the present notice, which had been issued for 
the sole purpose of remedying the breach of planning control, because the prior consent had already lapsed 
by the time of his decision.

[36]  In my judgment the Inspector overlooked an obvious alternative that could have remedied the breach 
of planning control that was the object of the notice – namely the possibility of varying the order, as 
requested by the Appellant under ground (f), and at the same time granting retrospective planning consent 
under s 177, which provides a power to grant consent in respect of part of the matters that were the subject 
of the notice (namely that part of the building which could remain standing in accordance with the prior 
consent had it not lapsed). The Appellant was, at the time, deemed also to have made a planning application 
under ground (a). For the purposes of that application, and treating the Appellant's submissions as a whole in 
accordance with the approach adopted in Moore, it was in my judgment incumbent on the Inspector at least 
to consider whether to exercise his power to vary the notice and grant consent in accordance with the 
proposal made under ground (f). Having concluded that he lacked the power to vary the order under s 176 
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standing alone, recourse to s 177(1) and s 174(2)(a) was the obvious alternative course which could have 
overcome the planning difficulties, at less cost and disruption than total demolition. In failing to address his 
mind to this possibility, the Inspector in my judgment erred in law.

[37]  To hold otherwise would produce a curious anomaly. If the approach advocated by the Secretary of 
State were adopted it would be necessary to determine whether the operative date (for the purposes of 
considering whether the prior consent had lapsed) should be the date of the enforcement notice, or the date 
of the Inspector's decision letter. The authorities suggest that the operative date is that of the Inspector's 
decision (see by analogy Patel v Secretary of State for Transport, Local Government and the Regions [2003] 
EWHC 1963). It would follow than an enforcement notice might be issued whilst the prior consent remained 
extant but the appeal determined by the Inspector after the consent had lapsed. Thus a delay in the appeal 
process would deprive the Appellant of a substantive remedy. A similar result would occur if the Council were 
to delay an enforcement notice so that it was issued only after the prior consent had lapsed. In those 
circumstances, and perhaps others, it would be the passage of time occupied for the enforcement and 
appeal process which determined whether a viable and practicable alternative course was available. That 
does not appear to me to promote the objects of the legislation as described by the Court of Appeal in 
Tapecrown.

[38]  I would therefore allow this appeal and remit the matter to the Inspector for reconsideration. I note from 
the papers that whilst pursuing the present appeal the Appellant has also made a series of further 
applications for planning consent to alter the building so as to conform with Hackney's current planning 
policies, the latest of which was granted on appeal on 26 February 2013. The present appeal however must 
be, and has been, considered solely on the basis of the information that was before the Inspector on 31 
March 2011. Neither party has submitted that the subsequent grant of permission ought to influence the 
outcome of the present appeal, or the exercise of the court's discretion in remitting the matter for 
reconsideration. In those circumstances, this appeal is allowed.

Appeal allowed.
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Lord Justice Richards : 1.     This case concerns a planning enforcement notice issued by the London 
Borough of Hackney ("the council") in respect of land at 103-105 Stoke Newington High Street, London.  Mr 
Ahmed, the owner of the land, appealed to the Secretary of State under section 174 of the Town and 
Country Planning Act 1990 ("the 1990 Act") against the notice.  By a decision dated 31 March 2011 an 
inspector appointed by the Secretary of State dismissed the appeal.  Mr Ahmed appealed to the High Court 
under section 289 of the 1990 Act against that decision.  By an order dated 16 July 2013 Mr Ben Emmerson 
QC, sitting as a deputy judge of the High Court, allowed the appeal but made no order as to the costs of the 
appeal.  The Secretary of State now appeals to this court, with permission granted by Sullivan LJ, against the 
deputy judge's order in so far as it allowed Mr Ahmed's appeal to the High Court.  There is a separate 
application by Mr Ahmed for permission to appeal against the deputy judge's order with regard to costs.  
Sullivan LJ ordered that application to be listed with the hearing of the main appeal but it has turned out not 
to be opposed.  I deal with it briefly at the end of this judgment.

2.     The question in the main appeal is whether the inspector erred in law on the enforcement notice appeal 
by failing to consider an "obvious alternative" in accordance with the principles discussed in Tapecrown Ltd v 
First Secretary of State [2006] EWCA Civ 1744, [2007] 2 P&CR 7 ("Tapecrown") and Moore v Secretary of 
State for Communities and Local Government [2013] JPL 192 ("Moore").  The "obvious alternative" relied on 
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is the grant of planning permission for a scheme previously authorised, departure from which had resulted in 
the breach of planning control that was the subject of the enforcement notice.  

The legislative framework

3.     By section 171A(1)(a) of the 1990 Act, carrying out development without the required planning 
permission constitutes a breach of planning control.

4.     Section 172 empowers the local planning authority to issue an enforcement notice where it appears to 
them that there has been a breach of planning control and that it is expedient to issue the notice.  Section 
173 is concerned with the contents and effect of a notice and provides in particular:

"173 ... (3) An enforcement notice shall specify the steps which the authority require to be taken, or the 
activities which the authority require to cease, in order to achieve, wholly or partly, any of the following 
purposes.

(4) Those purposes are:

(a) remedying the breach by making any development comply with the terms (including conditions and 
limitations) of any planning permission which has been granted in respect of the land, by discontinuing any 
use of the land or by restoring the land to its condition before the breach took place; or

(b) remedying any injury to amenity which has been caused by the breach."

5.     Section 174(1) provides that a person having an interest in the land to which the enforcement notice 
relates may appeal to the Secretary  of State.  The grounds on which an appeal may be brought are set out 
in section 174(2) and include:

"(a) that, in respect of any breach of planning control which may be constituted by the matters stated in the 
notice, planning permission ought to be granted ...;  

(e) that copies of the enforcement notice were not served as required by section 172; 

(f) that the steps required by the notice to be taken, or the activities required by the notice to cease, exceed 
what is necessary to remedy any breach of planning control which may be constituted by those matters or, 
as the case may be, to remedy any injury to amenity which has been caused by any such breach."

6.     Section 176 contains general provisions relating to the determination of appeals and includes the 
following:

"176(1) On an appeal under section 174 the Secretary of State may -

(a) correct any defect, error or misdescription in the enforcement notice; or 

(b) vary the terms of the enforcement notice,
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if he is satisfied that the correction or variation will not cause injustice to the appellant or the local planning 
authority.

(2) Where the Secretary of State determines to allow the appeal, he may quash the notice.

(2A) The Secretary of State shall give any directions necessary to give effect to his determination on the 
appeal."

7.     Section 177 relates to the grant or modification of planning permission on appeals against enforcement 
notices.  At the material time it read:

"177(1) On the determination of an appeal under section 174, the Secretary of State may -

(a) grant planning permission in respect of the matters stated in the enforcement notice as constituting a 
breach of planning control, whether in relation to the whole or any part of those matters or in relation to the 
whole or any part of the land to which the notice relates ...

...

(2)  In considering whether to grant planning permission under subsection (1), the Secretary of State shall 
have regard to the provisions of the development plan, so far as material to the subject matter of the 
enforcement notice, and to any other material considerations.

...

(5) Where an appeal against an enforcement notice is brought under section 174, the appellant shall be 
deemed to have made an application for planning permission in respect of the matters stated in the 
enforcement notice as constituting a breach of planning control."

Subsection (5) was subsequently amended to provide that an appellant is deemed to have made an 
application for planning permission if (a) the land is in Wales or (b) the land is in England and the statement 
under section 174 specifies ground (a).  Since Mr Ahmed's statement did specify ground (a), the amendment 
would not affect the analysis of this case.

8.     The appeal against the enforcement notice in this case was governed by the Town and Country  
Planning (Enforcement Notices and Appeals) (England) Regulations 2002 ("the Enforcement Notices and 
Appeals Regulations") and the Town and Country Planning (Enforcement) (Written Representations 
Procedure) (England) Regulations 2002 ("the Procedure Regulations").  There are only a few points to be 
noted about those two sets of regulations.  

9.     Regulation 4 of the Enforcement Notices and Appeals Regulations provides that an enforcement notice 
shall specify "the reasons why the local planning authority consider it expedient to issue the notice".  
Regulation 6 provides that a person who makes an appeal to the Secretary of State under section 174(3) of 
the Act shall submit a statement in writing (i) specifying the grounds on which he is appealing against the 
notice and (ii) setting out briefly the facts on which he proposes to rely in support of each of those grounds.  

10.     Regulation 3 of the Procedure Regulations provides that the Procedure Regulations are to apply 
where an appellant informs the Secretary of State in the notice of appeal that he wishes the appeal to be 

Mahfooz Ahmed v Secretary of State for Communities and Local Government, London Borough of hackney [2014] EWCA Civ 56627



Page 5

disposed of on the basis of written representations.  Regulation 7 provides that the notice of appeal, the 
documents accompanying it and any statement submitted under regulation 6 of the Enforcement Notices and 
Appeals Regulations shall comprise the appellant's representations in relation to the appeal; and it goes on 
to make provision for the possibility of further representations by the appellant and for written representations 
by the local planning authority.  Regulation 10(1) provides that the Secretary of State may proceed to a 
decision on an appeal taking into account only such written representations as have been submitted within 
the relevant time limits.

The factual history

11.     On 7 June 2005 planning permission was granted on appeal for the demolition of an existing property 
on the land and the erection of a three storey building with a butterfly roof, comprising a retail unit on the 
ground floor and six flats on the two upper storeys.  The terms of the permission required the development to 
begin within five years of the date of the grant.

12.     Construction began in 2007 and was completed in 2009.  The building erected was not, however, in 
accordance with the approved plans:  in particular, it had four storeys, providing space for a seventh flat and 
with a different roof arrangement.  The consequence of the departure from the approved plans was that the 
building was in breach of planning control and also that its erection did not constitute lawful commencement 
of the development permitted by the 2005 planning permission, so that the 2005 permission expired on 7 
June 2010.

13.     The council issued an enforcement notice dated 3 September 2010.  In material part and as 
subsequently corrected by the inspector, it read:

"1. This Notice is issued by the Council because it appears to it that there has been a breach of planning 
control, within paragraph (a) of section 171A(1) of [the 1990 Act], at the land ....

...

3.  The matters which appear to constitute the breach of planning control

Without planning permission, the erection of a 4 storey building comprising of seven (7) self contained flats 
on the upper floors and commercial units on the ground floor.

4.  Reasons for issuing this Notice

...

Development proceeded on the site pursuant to the scheme approved on appeal on the 7th June 2005, 
however, the development as built on the site is materially different from the approved development.

The rear and side elevations of the property as built do not correspond to those as shown on the approved 
plans.

An additional third storey has been constructed squaring off the building and its original valley roof and 
increasing the overall height of the property.  A stepped flat roof arrangement has also been added to the 
rear of the property at ground and first floor levels creating outdoor roof terraces.  The rear windows and 
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doors have also been relocated and additional pipework has been added to the outside of the building.  
These aspects of the development are significantly different from the development which was approved on 
appeal on 7th June 2005.

These unauthorised additions, alterations and variations to the approved scheme have resulted in a 
development that is excessive in height, and out of scale and character with the other properties in the area 
and further detracts from the character of the Stoke Newington Conservation Area within which the site is 
located.

Furthermore, the creation of high level outside amenity areas detracts from the building itself and the general 
character of the terrace of which it forms a part.  In addition the use of the terraced areas for residential 
sitting out purposes would detract from the amenity of occupiers of neighbouring and adjoining properties to 
the rear of the said site by reason of overlooking and a potential loss of privacy.

A total of 7 self contained flats have been created within the property with a change of common access from 
the rear to the side elevation.  The increase in the number of flats within the property from 6 flats to 7 flats 
may constitute overdevelopment of the site resulting in decreased room sizes within the property which may 
be harmful to present and future occupiers ....

Overall the unauthorised development is contrary to the following policies ....

The Council does not consider that planning permission should be granted, because planning conditions 
could not overcome these objections to the development.

5.  What you are required to do

(i) Permanently and completely remove the unauthorised four storey building from the site.

(ii) Permanently and completely make good all damage resulting from the compliance with the other 
requirements of this Notice and restore the relevant parts of the building to their position before the 
unauthorised development was carried out on the site ...."

14.     Mr Ahmed appealed under section 174(2) grounds (a), (e) and (f) against the enforcement notice. He 
opted for the appeal to be determined by the written representations procedure.  In his written statement he 
admitted that the building departed in the respects alleged from the scheme approved in 2005.  He dealt first 
with ground (e) which is no longer of any relevance.  He then dealt with ground (f) and ground (a), in that 
order:

(1)     Under ground (f) he argued that "the steps required to be taken exceed what is necessary to remedy 
any injury to amenity that may have been caused by the breach of planning control".  He referred to the 
scheme approved in 2005 and argued that that scheme "would still have been acceptable in planning terms 
at the time the enforcement notice was issued".  He said that "in light of the fact that the approved scheme 
was achievable by modification of the development", the council's requirement that the whole of the 
development be removed was unnecessary and punitive and amounted to over-enforcement, and that all 
that was required to make the development acceptable in planning terms was for it to be modified to comply 
with the design of the approved scheme.  He asserted in conclusion that the steps required in the 
enforcement notice clearly exceeded the steps required to remedy any breach of amenity.  
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(2)     Under ground (a) he argued that the development as built was acceptable in planning terms and that 
planning permission ought to be granted.  Starting from the proposition that the scheme approved in 2005 
was still acceptable in planning terms, he focused on the elements of the development that differed from the 
approved scheme.  From the way the argument was advanced, it is clear that under this ground he was 
seeking permission for the development as built, not for the scheme approved in 2005.  It appears that he 
believed at the time that the 2005 planning permission was still extant.

15.     In his decision on the appeal the inspector considered ground (a) before ground (f).  In relation to 
ground (a) he, too, compared the development as built with the scheme approved in 2005 in reaching his 
conclusion that planning permission for the development as built should be refused and that the appeal on 
ground (a) therefore failed.   In relation to ground (f), he concluded that the appeal failed for the following 
reasons:

"27. The ground of appeal is that the steps required to comply with the requirements of the notice are 
excessive and lesser steps would overcome the breach of control.

28.  The notice requires removal of the building in its entirety and the restoration of the relevant parts of the 
building to their position before the unauthorised development was carried out.  I acknowledge that an 
alteration to the building which resulted in it complying with the application that was previously granted might 
be sufficient to remedy the injury to amenity.  It would be for the council to consider a fresh application for 
this, or for an alternative scheme, in the first instance.  However the powers available to me under s.176(1) 
of the Act as amended do not allow me to turn a notice which is intended to rectify a breach of planning 
control into something else. 

29.  As matters stand there is no extant planning permission, the previous permission having expired, and no 
alternative permission having been granted.  There is no planning permission for the building which now 
stands on the site, or any fall-back position which can be implemented.

30.  The Council has made it clear that the purpose of the notice is to rectify the breach of planning control, 
rather than to remedy the injury to amenity.  In these circumstances, where there is no extant planning 
permission which can be implemented, the breach of control can only be rectified by the removal of the 
building as a whole and restoration of the relevant parts of the building to their position before the 
unauthorised development was carried out.  There are no lesser steps available to the appellant that would 
allow this to be achieved."

16.     Mr Ahmed was given permission to appeal to the High Court only in relation to ground (f).  In his 
judgment on the appeal, the deputy judge found that the inspector had erred in law in that passage of the 
decision.  Having considered Tapecrown and Moore (see para 2 above), the deputy judge stated:

"35.  Moore thus stands as clear authority for the proposition that where an appellant has advanced a 
properly articulated fall-back submission under grounds (a) to (e) in section 174(2) it may also be considered 
under ground (f).  I can see no reason in logic or principle why the reverse should not also be true.  In the 
present case the Appellant made his fall-back position clear under ground (f).  The Inspector concluded that 
the Appellant's fall-back position might have remedied the injury to amenity.  The Inspector however 
concluded that it could not be an obvious alternative for the purpose of the present notice, which had been 
issued for the sole purpose of remedying the breach of planning control, because the prior consent had 
already lapsed by the time of his decision.

36.  In my judgment the Inspector overlooked an obvious alternative that could have remedied the breach of 
planning control that was the object of the notice - namely the possibility of varying the [notice], as requested 
by the appellant under ground (f), and at the same time granting retrospective planning consent under 
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section 177, which provides a power to grant consent in respect of part of the matters that were the subject 
of the notice (namely that part of the building which could remain standing in accordance with the prior 
consent had it not lapsed).  The Appellant was, at the time, deemed also to have made a planning 
application under ground (a).  For the purposes of that application, and treating the Appellant's submissions 
as a whole in accordance with the approach in Moore, it was in my judgment incumbent on the Inspector at 
least to consider whether to exercise his power to vary the notice and grant consent in accordance with the 
proposal made under ground (f).  Having concluded that he lacked the power to vary the order under section 
176 standing alone, recourse to section 177(1) and section 174(2)(a) was the obvious alternative course 
which could have overcome the planning difficulties, at less cost and disruption than total demolition.  In 
failing to address his mind to this possibility, the Inspector in my judgment erred in law."

17.     The deputy judge therefore allowed the appeal and remitted the matter to the inspector for 
reconsideration.

The case for the Secretary of State

18.     On behalf of the Secretary of State, Mr Whale advanced two broad lines of argument:  first, that given 
the way Mr Ahmed's appeal was pursued the inspector did not have the power to grant planning permission 
for the 2005 scheme; and secondly, that even if the inspector did have that power, he did not err in law in 
failing to consider the possibility.

19.     Mr Whale's first line of argument included the following points:   

(1)     The enforcement notice was found by the inspector to be for the purpose of remedying the breach of 
planning control (section 173(4)(a) of the Act), not for the purpose of remedying any injury to amenity caused 
by the breach (section 173(4)(b)).  But Mr Ahmed's case under ground (f) was that the steps required by the 
notice exceeded what was necessary to remedy any injury to amenity, not that the steps required exceeded 
what was necessary to remedy the breach.   Thus his case was based on a fundamental error as to the 
purpose of the notice, and the deputy judge was wrong to state that Mr Ahmed "did clearly and expressly 
advance the submission under the section 174(2)(f) ground that restoration of the building to conform to the 
2005 consent was all that was required to remedy the breach of planning control" (para 8).  

(2)     The power under section 177(1) to grant planning permission in respect of matters stated in the 
enforcement notice as constituting a breach of planning control "does not go with" ground (f) but with ground 
(a).

(3)     The decision in Secretary of State for the Environment, Transport and the Regions v Wyatt Brothers 
(Oxford) Ltd [2001] EWCA Civ 1560, [2002] PLCR 18 ("Wyatt") is fatal to Mr Ahmed's case.  First, the court 
held that where all the steps required by an enforcement notice are for the purpose of remedying a breach of 
planning control, it is not permissible, in the absence of an appeal under ground (a), to consider general 
planning considerations under ground (f):  Mr Whale submitted that the same conclusion should be reached 
even where there is an appeal under ground (a).  Secondly, the court held that the power in section 176(1)(b) 
to vary the terms of an enforcement notice cannot properly be used to attack the substance of an 
enforcement notice, so that, for example, a notice which requires land to be returned to its condition before 
the breach cannot, by reliance on section 176(1)(b), be turned into a notice which requires something less.  
The court added that if the recipient of the notice wishes to achieve that result he can do so by appealing on 
ground (a) and pursuing the deemed application for planning permission under section 177.  Mr Ahmed did 
that in the present case but his ground (a) appeal failed.

(4)     On an enforcement notice appeal the Secretary of State is confined to giving planning permission for 
the development of which the notice complained:  Richmond upon Thames Borough Council v Secretary of 
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State for the Environment [1972] EGD 948, as applied in Runnymede Borough Council v Secretary of State 
for the Environment, Transport and the Regions [2001] PLCR 24.  Section 177(1)(a) is not wide enough to 
empower a grant of planning permission for the 2005 scheme.

20.     The alternative argument, that even if the inspector had power to grant permission for the 2005 
scheme he did not err in law in failing to consider that possibility, proceeded as follows.  Mr Ahmed did not 
apply for permission for the 2005 scheme under ground (a), nor did he suggest that any planning conditions 
be attached to permission for the 2005 scheme or offer a section 106 unilateral obligation calculated by 
reference to the scheme.  The 2005 scheme is fundamentally different from the development as built, and 
there was no consultation in relation to the 2005 scheme as part of the enforcement notice appeal:  such 
consultation could, for example, have raised individual concerns or have drawn attention to any relevant 
change in planning policies.  Mr Ahmed did not argue under ground (f) that modification of the development 
as built to bring it into line with the 2005 scheme would remedy the breach of planning control, even though 
that was the purpose of the enforcement notice.  The power to vary a notice can be exercised only if the 
inspector is satisfied that the variation will not cause injustice both to the appellant and to the local planning 
authority, but Mr Ahmed's appeal statement was silent on the issue of injustice.  Mr Ahmed had opted for the 
written representations procedure and the inspector was entitled under the Procedure Regulations to 
proceed to a decision on the appeal taking into account only such written representations as were submitted 
within the relevant time limits.  The Procedure Regulations provide no support for a duty to consider obvious 
alternatives to those advanced.  Tapecrown and Moore are to be approached with caution.

Discussion

21.     I think it helpful to start at the point where Mr Whale's submissions ended, by consideration of the 
authorities directly relevant to the basis on which the deputy judge found in Mr Ahmed's favour.  

22.     In Taylor & Sons (Farms) v Secretary of State for the Environment, Transport and the Regions [2001] 
EWCA Civ 1254, [2002] PLCR 11, it was said that appellants should contemplate the possibility that their 
primary contentions might fail, and if there was a fall-back position on which they intended to rely they should 
make this clear in their submissions. It was not reasonable to come to court and ask for the case to be 
remitted to the inspector so that he or she might ask for further submissions which could and should have 
been made in the first place if the landowner wished to advance them.  

23.     Taylor was considered in Tapecrown.  Carnwath LJ, with whom the other members of the court 
agreed, observed at para 33 of his judgment that the inspector has wide powers to decide whether there is 
any solution, short of a complete remedy of the breach, which is acceptable in planning terms and amenity 
terms.  If there is, he should be prepared to modify the requirements of the notice and grant permission 
subject to conditions.  The inspector's primary task, however, is to consider the proposals that have been put 
before him, and although he is free to suggest alternatives it is not his duty to search around for solutions.  
Carnwath LJ came back to this later in his judgment:

"46.  As I have said, I would not wish to lay down any general rules.  I would accept that as a general 
proposition, given the limitations of the written representations procedure, an appellant would be well advised 
to put forward any possible fall-back position as part of his substantive case.  It is not the duty of the 
inspector to make his case for him.  On the other hand the inspector should bear in mind that the 
enforcement procedure is intended to be remedial rather than punitive.  If on his consideration of the 
submissions and in the light of the site view, it appears to him that there is an obvious alternative which 
would overcome the planning difficulties, at less cost and disruption than total removal, he should feel free to 
consider it.  In such circumstances fairness may require him to give notice to the parties to enable them to 
comment on it ...."
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24.     The judgment of the court in Moore was given by Sullivan LJ.  He referred to Taylor and Tapecrown as 
establishing the proposition that an appellant under ground (f) should state his "fall-back" position because 
the inspector's primary duty is to consider the proposals which have been put before him, and he is not under 
any duty to search around for solutions.  He continued:

"40.  We readily accept that it is not the duty of an Inspector to make an appellant's case for him (see [46] of 
Tapecrown per Carnwath LJ, as he then was), but in the present case the appellant had made her case, 
albeit that she made it under ground (b) rather than ground (f), that the alleged use in breach of planning 
control, which the notice required her to cease, was too wide.  As Carnwath LJ observed in Tapecrown 'the 
enforcement procedure is intended to be remedial rather than punitive' ([46]).  We accept [counsel's] 
submission that the mere fact that this issue was raised under ground (b) rather than ground (f) is not fatal to 
this ground of appeal.  If there was an 'obvious alternative which would overcome the planning difficulties, at 
less cost and disruption than total [cessation]' the inspector should have considered it:  Tapecrown."

The court in that case held on the particular facts that there was no "obvious alternative" on the material 
before the inspector.

25.     Whilst Carnwath LJ's observations in Tapecrown were obiter, as Mr Whale emphasised in his 
submissions, the same cannot in my view be said for para 40 of the court's judgment in Moore.  I note too 
that in Tapecrown the point was expressed in terms of discretion (if there appears to the inspector to be an 
obvious alternative, he should feel free to consider it), whereas in Moore it was expressed in terms of duty (if 
there is an obvious alternative, the inspector should consider it).  In my judgment, the deputy judge was 
correct to direct himself in accordance with Moore.  He was also correct that the principle in Moore is not 
limited to consideration under ground (f) of a point raised under another ground but is equally capable of 
applying to consideration under ground (a) of a point raised under ground (f).

26.     That brings me to the deputy judge's finding that the inspector erred in law by overlooking an obvious 
alternative by way of granting planning permission for the 2005 scheme and varying the enforcement notice 
accordingly.  It is clear that the inspector did not consider the possibility of that alternative.  I do not accept 
Mr Whale's submission that even if the inspector had considered it he would have had no power to grant 
permission for the 2005 scheme.  Whether it would have been open to him to grant such permission 
depended, as explained below, on an exercise of planning judgment which he did not undertake.  It cannot 
be said, either as a matter of law or on the basis that the facts were capable of leading to only one 
reasonable answer, that it would have been outside his powers to grant permission for the 2005 scheme.

27.     I agree with Mr Whale that the power under section 177(1) to grant planning permission in respect of 
the matters stated in the enforcement notice as constituting a breach of planning control is linked to an 
appeal under ground (a) rather than under ground (f).  But Mr Ahmed's appeal included express reliance on 
ground (a) and he would have been deemed in any event to have made an application for planning 
permission by virtue of section 177(5) as it existed as the material time.  Although his ground (a) appeal 
sought planning permission only in respect of the development as built, which constituted the whole of the 
matters stated in the notice as constituting a breach of planning control, the power under section 177(1) was 
to grant planning permission "in relation to the whole or any part of those matters".  In principle, therefore, 
planning permission could have been granted for the 2005 scheme if the differences between it and the 
development as built (i.e. the differences identified in the notice as "unauthorised additions, alterations and 
variations to the approved scheme") were such that a development in accordance with the 2005 scheme 
could be regarded as a "part" of the development as built.  This was a matter of planning judgment for the 
inspector.  It was a judgment he did not make because of his failure to give any consideration to the 
possibility of granting planning permission for the 2005 scheme.  This court is not in a position to decide what 
conclusion he would have reached if he had considered that possibility.  In particular, we cannot exclude the 
possibility that he might reasonably have concluded that the 2005 scheme was to be regarded as "part" of 
the development as built, on which basis he would have had power under section 177(1) to grant planning 
permission in relation to it.
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28.     The decision in Wyatt does not provide the Secretary of State with the support that Mr Whale sought to 
extract from it.  The enforcement notices in that case required the restoration of land to its condition before 
the breach of planning control took place.  The statutory purposes for which the notices were issued were 
those specified in section 173(4)(a), namely remedying the breach by various means, although the reasons 
for issuing the notices included general planning and amenity considerations.  There was no appeal under 
ground (a).  The first issue before the Court of Appeal concerned the inspector's refusal to consider evidence 
or argument under ground (f), by reference to general planning considerations, to the effect that the steps 
required by the notices exceeded what was necessary to remedy any injury to amenity caused by any 
breach of planning control.  The judge at first instance had held that "[an] appeal on the ground of exceeding 
what is necessary to remedy injury to amenity is available, in the absence of a deemed planning application, 
only if the steps required by the notice are solely for the purpose of removing or alleviating injury to amenity 
which has been caused by the development".  Kennedy LJ, with whom the other members of the court 
agreed, criticised the use of the word "solely" as rendering the proposition too restrictive but agreed with the 
judge's conclusion that the inspector had been right.  I do not see how any of this helps the Secretary of 
State in the present case, for the very reason that in this case, by contrast with Wyatt, there was an appeal 
under ground (a); and it is not contended that the result sought by Mr Ahmed could have been achieved 
under ground (f) alone but that the representations made by him under ground (f) ought to have caused the 
inspector to consider the obvious alternative of granting permission for the 2005 scheme under ground (a) 
even though the actual application for permission under ground (a) related to the development as built.  What 
was said on the first issue in Wyatt is therefore simply not in point. 

29.     For similar reasons, I see no force in Mr Whale's argument that Mr Ahmed's submissions under ground 
(f) were based on a fundamental error as to the statutory purpose of the notice.  It may be that, as the 
inspector found, the notice was issued for the purpose of remedying the breach, not for the purpose of 
remedying any injury to amenity caused by the breach, even though the reasons in the notice included injury 
to amenity (as they did in Wyatt).  On that basis, Mr Ahmed's representations under ground (f) may have 
been directed at the wrong target in so far as they argued that the steps required by the notice exceeded 
what was necessary to remedy any injury to amenity.  The essential point he was making, however, was that 
all that was needed to make the development acceptable in planning terms was for it to be modified to 
comply with the scheme approved in 2005.  It was this that ought to have led the inspector to consider the 
grant of planning permission under ground (a) for the 2005 scheme, with a consequential variation under 
ground (f) in respect of the steps required to be taken to remedy the breach of planning control.  

30.     The reference to a consequential variation under ground (f) brings me to the second issue in Wyatt, 
which concerned the power under section 176(1)(b) to vary the terms of an enforcement notice.  The 
question was whether the inspector took too narrow a view of his power to vary the terms of the enforcement 
notices under that provision by refusing to have regard to general planning considerations in relation to 
whether the land owner should be required to take the steps specified in the notices.  On that issue the Court 
of Appeal accepted the submissions of counsel for the Secretary of State which were summarised as follows 
in the judgment of Kennedy LJ:

"31. ... Ever since 1947 it has been possible to vary an enforcement notice to give effect to a decision in 
favour of an appellant in relation to one of the statutory grounds of appeal ....  That power is now to be found 
in section 176(2A) of the 1990 Act which provides:

'The Secretary of State shall give any directions necessary to give effect to his determination on the appeal.'

32. Quite separate from the power to vary a notice to give effect to a decision on appeal there has, for about 
40 years, been a power vested in the Secretary of State to amend an enforcement notice, as [counsel] put it 
'to prevent it from failing on a technicality because of an error in the formulation of the notice as served ....  It 
is this latter power which, [counsel] submits, is now to be found in section 176(1) of the 1990 Act.  It is a wide 
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power of correction, a generously expressed slip rule, it is not a power which can properly be used to attack 
the substance of an enforcement notice.  So, for example, a notice which requires the recipient to return the 
land to its condition before the breach cannot, by reliance on section 176(1)(b), be turned into a notice which 
requires something less.  If the recipient of the notice wishes to achieve that result he can do so by appealing 
on the grounds set out in section 174(2)(a) and pursuing the deemed application for planning permission 
under section 177 ...."

Kennedy LJ concluded at para 34 that counsel was right for the reasons she gave.  He said that section 
176(1)(b) does not stand alone but is one of a group of sections which set out an appellate structure; and if 
that structure is not to be undermined, "section 176(1)(b) does have to be read in such a way as not to afford 
a remedy obtainable by pursuing an appeal under ground (a)".    

31.     In my judgment, that aspect of the decision in Wyatt takes the Secretary of State nowhere in the 
present case.  The essential point of distinction is the same as in relation to the first aspect of the decision:  
in this case there was an appeal under ground (a), and it is said that the inspector ought to have considered 
the obvious alternative of granting permission for the 2005 scheme under ground (a) even though the actual 
application for permission under ground (a) related to the development as built.  If the inspector had granted 
permission for the 2005 scheme under ground (a), it would have been open to him to vary the enforcement 
notice to give effect to that decision.  What was said in Wyatt about the power to vary a notice to give effect 
to a decision on appeal provides clear support for that view. The submission accepted in Wyatt suggests that 
the relevant power would have been the section 176(1A) power to give any directions necessary to give 
effect to the determination on the appeal, rather than the section 176(1)(b) to vary the terms of the 
enforcement notice.  I am a little puzzled by that, since section 176(1)(b) would appear to be the more 
natural provision to apply in such a situation.  But nothing turns on that question.  The important point is that 
there is a power to vary the notice in these circumstances; and what was said in Wyatt about the limits on the 
exercise of the power in the absence of a ground (a) appeal is again not in point.

32.     Mr Whale's reliance on Richmond upon Thames Borough Council v Secretary of State for the 
Environment is equally misplaced.  In that case the enforcement notices required the cessation of the use of 
land for parking motor coaches.  On appeal the Secretary of State granted permission under the predecessor 
of ground (a) for parking motor vehicles in general, i.e. for a category of vehicles going wider than the subject 
of the enforcement notices.  The court held that the grant of permission could not go beyond the terms of the 
notices.  That reasoning, however, has no impact on the present case.  I have already made clear that there 
would have been power to grant permission for the 2005 scheme only if, within the terms of section 177(1), it 
was judged to be "part" of the matters stated in the enforcement notice as constituting a breach of planning 
control.  The question of a grant of permission going beyond the terms of the notice does not arise.  The 
application of the Richmond upon Thames decision in Runnymede Borough Council v Secretary of State for 
the Environment, Transport and the Regions likewise takes matters no further.  Nor, as it seems to me, does 
the decision in Ioannou v Secretary of State for Communities and Local Government [2013] EWHC 3945 
(Admin) to which Mr Whale also drew our attention.

33.     For those reasons I am satisfied that the inspector would have had power to grant planning permission 
for the 2005 scheme and to vary the enforcement notice accordingly if, having considered the possibility, he 
had judged the 2005 scheme to be a "part" of the development as built.

34.     The final question to be considered is whether the inspector erred in law in failing to consider the 
possibility.  In my judgment he did fall into error, in the manner found by the deputy judge.  The inspector's 
reasoning under ground (f) was to the effect that he did not have the power to produce a result whereby Mr 
Ahmed was required to fall back on the 2005 scheme rather than removing the building as a whole.   But as 
explained above, that power potentially existed through the route of granting planning permission for the 
2005 scheme under ground (a).  That was a route that he failed to consider.  Mr Ahmed had not raised it 
under ground (a) but Mr Ahmed's submissions under ground (f), albeit addressed in terms to remedying the 
injury to amenity rather than remedying the breach of planning control, should have alerted the inspector to 
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the possibility as an obvious alternative.  Mr Whale said that it was not "an obvious alternative which would 
overcome the planning difficulties, at less cost and disruption than total removal" (the words of Carnwath LJ 
in Tapecrown).  It would have been a matter for the inspector, however, to assess whether the 2005 scheme 
would overcome the planning difficulties at less cost and disruption than total removal.  He made no such 
assessment because he did not apply his mind to the question.  Similarly, it would have been for the 
inspector to decide whether there had been any material change to the planning considerations that had led 
to the approval of the 2005 scheme on the conditions then imposed, though the enforcement notice itself did 
not suggest any such change but relied on the differences between the 2005 scheme and the development 
as built; and it would have been for him to decide whether a variation of the enforcement notice consequent 
upon the grant of permission for the 2005 scheme would cause any "injustice" to the local planning authority 
within section 176(1), though again none had been suggested.  The fact that there would have been no fresh 
consultation on the 2005 scheme does not seem to me to be a fatal objection in the circumstances.  

35.     The use of the written representations procedure, as chosen by Mr Ahmed, may have limited the 
inspector's flexibility but did not prevent his giving proper consideration to the possibility of granting 
permission for the 2005 scheme as an obvious alternative.  If he had needed further information he could 
have requested it, as is implicit in regulation 7(8) of the Procedure Regulations.  More generally, the written 
representations procedure was taken expressly into account in Tapecrown and Moore and Mr Whale did not 
point to anything in the Procedure Regulations that is inconsistent with the principles laid down in those 
cases.

Conclusion on the main appeal

36.     In the result, I agree with the deputy judge's finding that the inspector erred in law and I would dismiss 
the Secretary of State's appeal.

The cross-appeal on costs

37.     The deputy judge made no order as to the costs of Mr Ahmed's section 289 appeal to the High Court.  
He did so without receiving submissions from the parties, between whom it had in fact been agreed that if Mr 
Ahmed won the appeal the Secretary of State should pay his costs limited to £22,700.  In consequence it is 
common ground between the parties in this court that if the Secretary of State's main appeal is dismissed Mr 
Ahmed should be given permission to appeal on his cross-appeal and that the cross-appeal should be 
allowed to the extent of setting aside the deputy judge's costs order and substituting an order that the 
Secretary of State pay Mr Ahmed's costs in what is the agreed sum of £22,700 in respect of the proceedings 
in the High Court.  Effect should plainly be given to the parties' agreed position on that issue.

38.     The costs of the appeal and cross-appeal in this court, together with any other consequential issues, 
will be a matter for written submissions in the event that the parties are unable to reach agreement on them.

Lord Justice Underhill :

39.     I agree

Lord Justice Floyd :

40.     I also agree.

41.     
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Jones Day; Treasury Solicitor

BURTON J:

[1]  This has been the hearing, with permission of Lloyd Jones J, of the appeal against the refusal by HM 
Inspector, Mr Keith Turner, of an appeal by the Claimant against an enforcement notice issued by the Vale of 
White Horse District Council on 11 October 2004 in respect of a building on land east of Coxwell Road, 
Faringdon in Oxfordshire.

[2]  The Claimant's farm is some five hectares or more, and their case is, and always has been, that the 
building, a barn, was required for agricultural purposes connected with the use of that farm land. Prior to the 
building, they lodged, pursuant to Pt 6 of the General Permitted Development Order 1995 Sch 2, notice in 
relation to their intention to build that building. That fell within A.2(2)(d) of the 1995 order, whereby:

“(i) The developer shall before beginning the development apply to the Local Planning Authority 
for a determination as to whether the prior approval of the Authority will be required to the 
siting, design and external appearance of the building, the siting and means of construction of 
the private way, the siting of the excavation or deposit or the siting and appearance of the tank, 
as the case may be.
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(ii) The application shall be accompanied by a written description of the proposed development 
and the materials to be used and a plan indicating the site, together with any fee required to be 
paid.

(iii) The development shall not be begun before the occurrence of one of the following:

'(c)(c) the expiry of 28 days following the date on which the application was received by the 
Local Planning Authority without the Local Planning Authority making any determination as to 
whether such approval is required or notifying the Applicant of their determination.' ”

[3]  In those circumstances, there being in this case no such response and the 28 days having expired, that 
triggered the operation of (vi)(b)(b) of that sub-paragraph, whereby the development could be carried out, 
provided it did not offend against the Order, within a period of five years from the date on which the Local 
Planning Authority was given the information referred to in sub-paragraph (b)(ii).

[4]  The requirement of the Order under A.1 is that development is not permitted by Class A if:

“(c) It would involve the provision of a building, structure or works not designed for agricultural 
purposes.

(d) The ground area which would be covered by any building would exceed 465 square 
metres.”

[5]  The barn in this case was, on the case for the Claimant, as I have indicated, intended for agricultural 
purposes and had a floor area of 460 square metres.

[6]  The Inspector, in upholding the enforcement notice, concluded that as built, or nearly built, the building 
failed to comply with those requirements for reasons set out primarily in paras 8 and 9 of his judgment, so far 
as agricultural purposes are concerned, and in paras 3 and 4 so far as the hard standing is concerned. The 
conclusion, so far as agricultural purposes are concerned, is that although the Claimant asserted, and indeed 
one can hardly think of any other purpose than, agricultural purposes, the cosmetic effect of the building was 
such that suspicions were raised in the mind of the Inspector as to whether there might be, at any rate in the 
future, some additional plan in relation to the building other than agricultural purposes. He described the 
features as follows:

“7. Also along the north-east elevation there are six windows, one either side of each door 
aperture. Although boarded up at present, these apertures contain window frames which are 
glazed. There are similar windows along the south west elevation and two in the south east 
elevation. Given that there are twelve translucent panels in the roof which currently provide 
light levels which are more than adequate for the storage use taking place, I consider the 
addition of windows in this arrangement to be unusual and unnecessary unless internal sub-
division is contemplated.”

[7]  Then in para 8 he refers to the slight rustic effect imparted to the building by the use of vertical timber 
cladding, but he did not consider that the building had the appearance of a typical modern barn. He said this:
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“In their blocked up state [the windows] currently have an impact upon the overall appearance 
of the building and, were all the openings to be revealed, this effect would be even greater. 
Since the openings exist they could probably be opened up without reference to the Council.”

[8]  In those circumstances, he concluded, simpliciter, as there set out, although I shall return to why that 
should only have been a starting point, that he was not satisfied that the building was intended for 
agricultural purposes.

[9]  So far as the hand standing is concerned, a substantial hard standing of almost the same area as the 
floor space was constructed alongside the building. It is to be recalled that the floor area of the building was 
460 square metres, and the maximum area permitted under the 1995 order is 465 square metres:

“3. The Appellant contends, however, that the hard- standing is temporary and was to serve 
only as a platform for storage and building operations. It has not been removed because 
building works were not completed following service of the Notice. I accept that some form of 
hard standing may be required during building operations. However, the hardcore of which it is 
comprised is similar in nature and appearance to that laid on the ground within the building. It is 
also much more extensive than would be required for construction, especially since the area 
within the building was surfaced and could have accommodated some plant and materials. 
Furthermore, the Council contend that the hard standing was laid after the major part of the 
construction works had taken place. This has not been refuted by the Appellant who contends it 
was to be moved into the building to complete the floor in due course. However, the floor in its 
current form seems adequate for the purpose to which the building is being put and no 
indication was given or has now been given about the floor construction proposed.”

[10]  The Inspector concluded that the works which are not yet complete would not require extensive hard 
standing and he points out that the building was, in any event, in use:

“In all the circumstances I consider that the hard standing substantially exceeds what may have 
been required for the erection of the building and, consequently, I consider that, on the balance 
of probability, it formed part of the development. This being so, it would have exceeded the 
prescribed area limit of 465 m2 set out in the GPDO.”

[11]  In those circumstances, the Inspector concluded that there was a breach of planning control; and there 
has been no appeal pursued by the Appellant against that conclusion under s 174(2) of the Town and 
Country Planning Act (“the Act”), which I shall now read:

“(2) An appeal may be brought on any of the following grounds –

(a) that, in respect of any breach of planning control which may be constituted by the matters 
stated in the notice, planning permission ought to be granted or, as the case may be, the 
condition or limitation concerned ought to be discharged; . . .

(c) that those matters (if they occurred) do not constitute a breach of planning control; . . .

(f) that the steps required by the notice to be taken, or the activities required by the notice to 
cease, exceed what is necessary to remedy any breach of planning control which may be 
constituted by those matters or, as the case may be, to remedy any injury to amenity which has 
been caused by any such breach;
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(g) that any period specified in the notice in accordance with section 173(9) falls short of what 
should reasonably be allowed.”

[12]  Leaving aside therefore sub-paragraph (c), I turn to sub-paragraph (g). The enforcement notice 
required the demolition of the building as well the as hard standing, and imposed a period of one month 
under s 173(9) of the Act. The Inspector allowed the appeal and substituted six months, and there is no 
further appeal against that.

[13]  The two live issues before me relate to sub-paragraphs (a) and (f). The real substance of it is first that 
the Inspector ought to have taken steps which secured that the windows should be permanently blocked and 
that the risk that he referred to in para 8 of his decision, to which I have referred, that they could probably be 
opened up without reference to the Council, could and should have been eliminated; and, secondly, that the 
only enforcement that should have taken place, and/or the only condition imposed, should have related not 
to the building, which was well within the 465 square metre limitation, but to such part of the hard standing as 
exceeded that area of 465 square metres, ie, all but five square metres. As the case for the Appellant, 
although rejected by the Inspector, was and has always been that the hard standing was only intended to be 
temporary, on the face of it that is a condition with which they would have been, and certainly from the point 
of view of this appeal are, willing to comply.

[14]  Unusually, the Inspector dealt next in his judgment not with ground (f) but with what he calls the 
deemed application, that is the operation of sub-paragraph (a). The criticism of this by Mr Fookes for the 
Appellant is that throughout the four paragraphs in which that deemed application is dealt with, the Inspector 
carries through, and only carries through, his conclusion that this was not a building for agricultural purposes. 
In those circumstances, it is not surprising that he concludes in para 13 of his decision that the design of the 
building possesses an industrial or commercial character of a kind not normally found in the countryside and, 
indeed, is in breach of various policies. Had the Inspector turned his mind to the question as to whether it 
could be put beyond doubt that the building was for agricultural purposes, then the criticisms and critique by 
the Inspector of a non-agricultural building being built in an agricultural area would have fallen away. That 
could have been, said Mr Fookes, dealt with by the imposition of a condition in relation to the windows.

[15]  Similarly, the same point would arise in relation to the hard standing. A condition can be imposed on 
that deemed planning permission which would arise if an appeal were allowed pursuant to s 174(2)(a). He 
refers to s 177(1), (3) and (5) of the Act, and Miss Busch, counsel for the first Respondent, the First 
Secretary of State, has not taken issue with the proposition that there can be conditions imposed on a 
deemed planning permission.

[16]  But it was common ground, at the end of the day, that although it was perhaps unusual for the deemed 
application to be dealt with in second place, the reason for that seems to have been the approach by the 
Inspector. If the Inspector had not adopted that approach, then the same considerations would have fallen to 
have been considered whether he was approaching the question of a deemed application but with 
conditions, or, under ground (f) of the appeal, in relation to whether the enforcement notice ought not to have 
provided for the destruction of the building but only for the destruction, on appeal, of the hard standing, over 
and above the permitted area, and the imposition of those same conditions to which I have referred.

[17]  The Inspector's consideration of ground (f) is that which has been the subject of most attention during 
the course of this appeal. In para 15 the Inspector rightly points out the submission of the Appellant, namely 
that the removal of all the hard standing and the building is considered excessive, because it is suggested 
that removal of all the hardcore outside the building would render the building permitted development under 
Class A of Pt 6 to Sch 2 of the GPDO, since it would then be less than the prescribed 465 square metres.

[18]  The Inspector then continues as follows:
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“That stance would be correct if I had not also concluded that the building constitutes one not 
designed for agricultural purposes. In these circumstances mere removal of the hardcore would 
not regularise matters in the manner suggested.”

[19]  At that stage in his judgment, the Inspector appears to be concluding that what is the definitive 
blockage to any resolution of the problem is not the hard standing but the concern he has about the windows 
and, consequently, the possibility of non-agricultural purposes.

[20]  He continues in 16:

“Simply blocking up the openings formed in the building in a temporary manner would not 
remedy the situation either because it is probable that the coverings could be removed at any 
later time without any permission being needed. This would result in a non-agricultural type of 
building remaining in an area where it would not normally be permitted.”

[21]  This is a repetition of what the Inspector said in para 8 of his judgment and, once again, does not 
address the obvious option for the Inspector of imposing a condition to ensure that that did not occur. But 
having indicated that the problem was not the hardcore, but the agricultural purposes point, he now reverses 
himself in para 17, which has been the centre of our consideration. It reads as follows:

“I have also considered whether permanent blocking of door and window openings and 
reinstatement of external cladding to match that elsewhere on the building would be acceptable 
in transforming the building to one of a design suitable for agriculture.”

[22]  Although he says he has considered it, he does not say what the result of his consideration was, 
except by the use of the word “however” in the next sentence. I can only construe that as meaning “that may 
well be a possibility, however. . .”. At any rate, the “however” reads as follows:

“However, I am not satisfied that some form of hard standing for means of access and turning 
of vehicles within the site would not be required in any event for the kind of use to which the 
building is currently being put. That being so, then the development would again be larger than 
the limit prescribed in the GPDO and would require planning permission which I have 
concluded should not been granted.”

[23]  The circle is completed and the Inspector concludes that, consequently, he cannot and should not 
ameliorate the position under ground (f).

[24]  I find his reasoning totally impossible to follow. If, as in para 15, the hard standing problem could be 
resolved but the problem is the agricultural purposes, then when one comes to para 17, by which he 
suggests that the agricultural purposes could be solved were it not for the hard standing, the conclusion 
would appear to follow that both are soluble. In any event, reading the whole set of paragraphs as best I can, 
it appears to me that the Inspector concluded, on balance, that the agricultural purposes problem could be 
solved but that the hard standing problem could not. The basis upon which he resolved, notwithstanding para 
15, in para 17 that the hard standing could not be resolved is a conclusion which he formed, without having 
heard argument on the point, that “some form of hard standing” might be needed and he puts that in a 
sentence which is rendered uncertain by the presence of double negatives: “I am not satisfied that some 
form of hard standing would not be required”.
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[25]  The basis upon which Miss Busch tries energetically to support that proposition is by submitting that 
this was a conclusion open to the Inspector because of his having rejected the suggestion by the Appellant 
that the hard standing was only temporary. He was thus entitled to conclude, she submits, that it must have 
been intended as permanent and further thereby he was entitled to conclude that if the Appellant had 
intended it to be permanent, it must have felt it was needed and, consequently, they must have required at 
least some hard standing for means of access.

[26]  He also refers to the statement in the response by the Respondent to the Inspector in which they had 
asserted the need for the hard standing for access, although it is quite plain that the context of that assertion 
was limited to the need for access for vehicles and equipment during the construction of the barn.

[27]  I conclude that there are only two correct approaches to para 17. The first is that this was a conclusion 
to which the Inspector was not entitled to come; that it was, in effect, Wednesbury unreasonable (see 
Associated Provincial Picture Houses Ltd v Wednesbury Corporation [1948] 1 KB 223, [1947] 2 All ER 680). I 
see no basis on which it can be concluded, without more, that some form of hard standing over and above 
five square metres was necessary for access to vehicles, not least when I look at the photographs which 
show a very large entrance which would mean that, at any rate, most vehicles would be able to enter inside 
this large barn and do any turning within the barn.

[28]  Alternatively, this is a proposition arrived at by the Inspector without putting to the Appellant what 
would plainly be a very material matter, as it naturally must follow that it was determinative, as I have 
concluded, against the Appellant, and that would be a breach of natural justice if indeed it was the case, as 
Miss Busch has conceded. I am satisfied it was the case. What it would mean, as Miss Busch, effectively, 
was not able to disagree, would be that the only basis upon which these Appellants had built this barn, 
having properly followed the route prior to the construction laid down in the 1995 Order, would be to build 
themselves, and keep, an area of hard standing which would put them in inevitable breach of the Order. Miss 
Busch submits that implicit in the Inspector's conclusion must have been a decision that, without larger than 
five square metres of hard standing, this development would not be viable. As I have indicated, not only is 
that not a point that was put to the Appellant but it carries with it a conclusion that the only basis upon which 
the Appellant entered into this development was in the hope that they would be able to get away with 
something which broke the Order.

[29]  I am satisfied that the proper course, absent any fresh case which was not explored before the 
Inspector, would have been for the Inspector to have imposed conditions limiting the hard standing to the five 
square metres left free over and above the area of the barn and requiring the permanent blocking of the door 
and window openings. If, indeed, in those circumstances the Appellant would not have been pleased with 
that outcome, that is for them, and it is one than which they could not expect better, because anything other 
than that, on the findings of the Inspector, would breach the Order and, indeed, they themselves have always 
asserted that they did not require the hard standing on a permanent basis.

[30]  That could have been done either under ground (f) by limiting the enforcement notice in the way 
indicated, or by imposing the conditions to which I have referred under a deemed condition under ground (a). 
What this Inspector did was, in my judgment, impermissible, either as Wednesbury unreasonable or as in 
breach of natural justice, or both, and I quash the decision of the Inspector and refer the matter, no doubt to 
a fresh Inspector, for further consideration.

Judgment accordingly.
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Lord Justice Sullivan:

1. This is the judgment of the Court.

Introduction

2. This is an appeal against the Order dated 27th March 2012 of Frances Patterson QC (sitting as 
a Deputy High Court Judge) dismissing the Appellant’s appeal under section 289 of the 
Town and Country Planning Act 1990 (“the Act”) against a decision of an Inspector 
appointed by the First Respondent dismissing the Appellant’s appeal under section 174 of the 
Act against an enforcement notice issued by the Second Respondent. The Inspector’s 
decision is dated 15th August 2011.

3. The breach of planning control alleged in the notice was a change of use without planning 
permission of the Appellant’s property, St Audry’s House, Melton, Woodbridge, Suffolk 
(“the property”), “from a C3 dwelling to use as commercial leisure accommodation which 
does not fall within Class C3(a)-(c), and which therefore constitutes a sui generis use”. The 
requirements of the notice were to cease the use of the property as commercial leisure 
accommodation.

4. It is common ground that the reference to Class C3 is a reference to Class C3 in Schedule 1 
to the Town and Country Planning (Use Classes) Order 1987, as amended (“the Order”). 
Class C3 reads as follows:

“Class C3. Dwellinghouses

Use as a dwellinghouse (whether or not as a sole or main residence) by -

(a) a single person or by people to be regarded as forming a single 
household;

(b) not more than six residents living together as a single household 
where care is provided for residents; or

(c) not more than six residents living together as a single household 
where no care is provided to residents (other than a use within 
Class C4).”

5. The Appellant appealed against the notice on grounds (a), (b), (c) and (f) in section 174(2) of 
the Act. The Inspector dismissed the appeal on all four grounds and upheld the notice as 
issued. There is no appeal against the Inspector’s decision to dismiss the appeal on ground 
(a).

Factual background

6. The factual background is set out in some detail in the judgment below: [2012] EWHC 1092 
(Admin). St Audry’s at Melton was an extensive hospital complex. The hospital closed and 
outline planning permission was granted for part conversion and part redevelopment of the 
hospital site for a mix of uses, including residential.

7. In May 1999 approval was granted for the conversion of the property to an eight bedroomed 
dwelling (in fact there are nine bedrooms - a studio is used as an additional bedroom, but 
nothing turns on this). Conversion works were carried out, and from 1999-2007 the property 
was occupied as a dwelling by a family. Since May 2008 it has been let by the Appellant, 
through her company, Prestige Holiday Lettings, for short term holiday lets.

The Inspector’s Decision

8. The material parts of the Inspector’s decision are set out in paragraph 6 of the judgment 
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below. Under ground (b) the Appellant argued that the alleged breach of planning control had 
not occurred because the allegation that there had been a change of use to “commercial 
leisure accommodation” was “misconceived and practically unintelligible and cannot be 
regarded as describing any recognised land use for planning purposes.” Having said that 
there was ample evidence to support the contention (which was not disputed by the 
Appellant) that the property was being commercially let, the Inspector said in paragraphs 6-8 
of the decision:

“6. I accept that the description ‘leisure accommodation’ might 
encompass a wide range of different forms of occupation of the 
property, some of which may constitute a material change of use, 
and others not. However, I consider holiday accommodation is one 
such purpose, since holidays are clearly leisure time.

7. I also accept that the allegation might be framed in a number of 
ways - and it is quite reasonably suggested for the appellant that it 
might be described as a ‘use as a holiday dwelling’.

However, the formulation used is clear, it covers the particular use to 
which the property is put, and it is obviously understood by the 
appellant whose business it is.

8. I do not find the formulation used in the notice either 
misconceived or unintelligible. The alleged breach has occurred as a 
matter of fact, and the appeal on ground (b) therefore fails.”

9. Under ground (c) the Appellant contended that there had been no breach of planning control 
because the use of the property for holiday letting was not materially different in character 
from the lawful use as a dwelling house. The Inspector said that there was no dispute that the 
property fell

“within the particular kind of building that should be described as a 
‘dwelling house’ - that is, following the test set out in the case of 
Gravesham Borough Council v Secretary of State for the 
Environment [1984] P & CR 142 - it ordinarily affords the facilities 
required for day-to-day existence.”

10. There was also no dispute that the use of the property from 1999 until 2007 had been as a 
dwelling house occupied by people living together as a family. As the Inspector said in 
paragraph 10 of the decision:

“Such use falls squarely within the definition of Use Class C3(a).”

11. The cornerstone of the Appellant’s appeal under ground (c) was the decision of this Court in 
Moore v Secretary of State for the Environment [1998] 2 PLR 65 (see paragraphs 20-24 
below). The Inspector said that Moore was of limited relevance. Having noted the 
Appellant’s argument that a planning permission for the construction of dwellings did not 
preclude a use for purposes other than as family dwellinghouses, the Inspector said in 
paragraph 12 of the decision:

“....in determining whether a material change of use has taken place 
it is necessary to look at and compare the character of the current 
allegedly unlawful use with that of the actual previous lawful use.”

12. The Inspector described the characteristics of the current use of the property in paragraphs 
13-16 of the decision.
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“13. As now used the house is advertised as accommodating up to 18 
people with an additional 2 on a sofa-bed. It is let generally for short 
periods of 3, 4 or 7 nights, and it is apparent that there have been 
quite regular bookings in each of the years from 2008 to 2010, with 
occupation on as many as about 175 nights per year. In 2009 there 
were slightly over 40 separate bookings. I note that many of these are 
3-night bookings over weekends.

14. I accept that if the building is only occupied for short periods it 
is not disqualified from being a dwellinghouse. Furthermore, even if 
as large a group as 20 people occupy it, they could conceivably be a 
family or regarded as a single household.

15. The appellant says that residents come to the house as a pre-
formed group for a pre-determined period, and have a family or other 
relationship which pre-disposes them to occupy the house as a single 
household. While it is possible that large family gatherings take place 
at the appeal property, there is no specific evidence to support the 
frequency of this, and I would expect such events to be rare. From 
what I have read, particularly from occupiers of nearby dwellings, 
numerous different groups visit the property for various reasons. 
There has been a yoga group of some 15 people, and a cycling group 
of some 20 people. There are probably many who come for 
countryside holiday activities, and it appears there are also many who 
come for reunions, parties, or celebrations of one sort or another. 
Such reasons for coming together largely arise from participants’ 
shared interests, but do not establish these groups as single 
households.

16. A result of the current use is that new groups arrive at, and leave 
the property relatively frequently, often arriving on a Friday and 
leaving on a Monday. A new group may then arrive on a Monday 
and leave on a Friday, presumably with cleaners arriving at the 
changeover. Furthermore, it appears that groups often travel in a 
number of separate vehicles, as shown by a number of photographs 
and in third parties’ written statements.”

13. Having considered the differences between the current use of the property and its use by a 
family/household, the Inspector summarised his findings and overall conclusion in 
paragraphs 21 and 25 of the decision.

“21. In summary, I consider there are a number of distinct 
differences between the current use and use of the appeal property as 
a family dwellinghouse. Notably, the pattern of arrivals and 
departures, with associated traffic movements; the unlikelihood of 
occupation by family or household groups; the numbers of people 
constituting the visiting groups on many occasions; the likely 
frequency of party type activities, and the potential lack of 
consideration for neighbours.

25. Overall, as a matter of fact and degree, I consider the use of the 
property as part of the appellant’s holiday letting business results in a 
use of the dwellinghouse that is quite different in character from that 
of a private family dwellinghouse. I consider this change in character 
has resulted in a material change of use of the property that is 
development requiring planning permission under the provisions of 

Moore v Secretary of State for Communities and Local Government and Suffolk Coastal DC [2012] EWCA Civ 1202 47



Section 55(1) of the Act. No planning permission has been obtained, 
nor is this any form of permitted development. There has therefore 
been a breach of planning control, and the appeal on ground (c) must 
fail.”

14. Under ground (f) the Appellant contended that the cessation of the use was unnecessary, and 
that any adverse effects on the amenity of nearby residential properties could be lessened by 
limiting the numbers of people using the property at any time, and by a noise management 
plan. The Inspector was not impressed by these unparticularised suggestions, and dismissed 
the ground (f) appeal saying that lesser steps would not overcome the objections to the 
current use.

Use as a dwellinghouse - the authorities

15. There are three relevant authorities. In Blackpool Borough Council v Secretary of State for 
the Environment (1980) 40 P & CR 104 (to which the Inspector was not referred) a house was 
used by the owner as a second home for holidays by himself and his family, by members of 
his office staff, and by “family groups” who paid rent. There were lettings at a rent for 10 out 
of 18 weeks in the four month holiday season; for the remainder of the year the premises were 
left empty. The local planning authority served an enforcement notice alleging a material 
change of use from use as a private dwelling house to use for holiday lettings on a 
commercial basis. On appeal, the Inspector concluded that there had. been no material change 
of use. The Secretary of State adopted the Inspector’s conclusions and allowed the owner’s 
appeal against the enforcement notice. The local planning authority’s appeal was dismissed 
by the Divisional Court.

16. It was submitted on behalf of the local planning authority that the Inspector had erroneously 
approached the matter on the basis that “if the house is occupied by one family, the house is 
residential and therefore in accordance with the permitted use as a dwelling-house.” Ackner 
LJ said (p.111):

“I would agree that, if that is what the Inspector is saying, it would be 
wrong, because not every residential use is necessarily a use as a 
private dwelling-house. To my mind, however, what is said reads 
quite clearly as being merely a double description. If the house is 
occupied by one family, etc., the use is residential and in accordance 
with permitted use as a private dwelling-house. In my judgment, 
what was being found as fact here was that the character of the user 
from the planning point of view had not been changed by the fact that 
the premises were being occupied not only by the owner and his 
family but also by his friends or by members of his office staff or by 
paying tenants during the periods that I have indicated.

If that is right, it is a finding of fact, and all that this court has to ask 
itself is: was it a finding of fact that could reasonably have been made 
on the evidence before the inspector. It is common ground, as I 
understand it, that the question for determination in the context of 
this appeal is whether the character of the use of this dwelling-house 
as a private residence has been changed so substantially as to amount 
to a material change of use. It is a question of fact and degree. It is a 
decision that is based on the particular facts of this case that I have 
recited. This is not a case that lays down, as I see it, any principle. 
The Inspector was not dealing with a house that was constantly being 
let in short holiday lettings. She was dealing with a house that was 
being occupied by the owner, by the owner’s friends and by the 
owner’s staff on a non-paying basis, with, superadded to that, a 
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period in the aggregate of 10 weeks in the year during which it was 
let as a rent to single households. I think that she was wholly entitled 
to reach the conclusion that the character of this dwelling-house and 
its use was not materially changed by the succession of occupiers 
over the period that I have mentioned in the categories that I have 
described. As I have said, I do not consider that she was seeking to 
propound any proposition of law in her paragraph 42.She was making 
the legitimate findings of fact on which to base her conclusion that 
there had been no material change of use.”

17. Jupp J agreed with Ackner LJ “that not every residential use is necessarily a use as a private 
dwelling house”, and added:

“I also agree that the method of taking the evidence in this case has 
left some matters of fact unclear that might have come out and 
turned out very differently from the way they did had they been open 
to further probing and questioning. It is not to be thought that, in a 
case like this where the lettings had a different character from that 
concluded by the Inspector here, there would not be a material 
change of sue. It depends entirely on the facts, as Diplock LJ said in 
Wilson v West Sussex County Council: ‘Considerations which are 
relevant are planning considerations....’ and these vary from case to 
case.”

18. In Gravesham (above) the question was whether a building which had been erected pursuant 
to a planning permission for a “weekend and holiday chalet” subject to conditions that 
prohibited its use for human habitation between November 1st and February 28th each year 
was a “dwelling-house” for the purpose of Class I of Schedule 1 to the Town and Country 
Planning General Development Order 1977. On reconsideration, the Secretary of State 
concluded that the building was a dwelling- house. The local planning authority’s appeal was 
dismissed by McCullough J.

19. McCullough J said that whether a building is or is not a dwelling-house is a question of fact. 
Having considered a number of situations where buildings would still be dwelling-houses 
even though they were not occupied throughout the year - second homes, houses left empty 
pending sale, houses unoccupied because they are flooded or undergoing extensive repair - 
McCullough J said at p.146:

“Suppose that a London-based company requires a succession of 
employees to be based one at a time for four months in a location far 
distant from London. Suppose that the company buys a house and 
makes it available to each employee and his family for his tour of 
duty. It would still be a dwelling-house. Take a holiday cottage 
subject to time-share with a number of owners each enjoying the 
right to occupy it for two particular weeks each year. That would still 
be a dwelling-house.

What have these examples in common? All are buildings that 
ordinarily afford the facilities required for day-to-day private 
domestic existence.”

20. In Moore (no relation to the Appellant in this case) the outbuildings of a large country house 
had been converted into ten single self-contained units of residential accommodation for the 
purpose of holiday lettings. Nine of the units were in use by May 1991. In May 1995 the 
local planning authority issued an enforcement notice alleging a material change of use from 
residential to mixed use of residential and as ten units of holiday accommodation. If the 
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change of use of each of the units was a change of use to a single dwelling-house the 
enforcement notice was not served within the four year time-limit in section 171B(2) of the 
Act.

21. The material facts as found by the Inspector were as follows (see p.67):

“The units are all self-contained, with no apparent connection 
between them, and each is supplied with the facilities necessary for 
daily life, including living, sleeping and eating space, kitchens, 
bathrooms and WC’s. Each unit has a small area of open air amenity 
space defined by hedges or fences, usually at the front. There is a 
communal car park for the 10 units, apart from which there are no 
communal areas. Council tax is charged on the property by four 
separate assessments, one of which covers the main house and the 10 
units. The units are available to the public on short lets, including 
weekend and mid-week breaks, with the longest letting being for 
three or four months. They are managed as one entity, the income 
being deposited in one account. Cleaning is provided at changeovers 
and a maid can be employed at an extra charge for cleaning on an 
hourly basis. Linen, including towels, is provided. Breakfast hampers 
are provided for guests at an extra charge, but other than that no 
meals area provided. None of the units is used for staff 
accommodation.”

22. The Inspector concluded in paragraph 106 of his report (see p. 68):

“The “cottages”, apartments or whatever description is applied to 
them certainly have the physical attributes of self-contained 
dwellings now. However, they are not used in the normal sense as 
independent residential units. Their use for holiday accommodation 
is, in my opinion, materially different to a use of premises by a 
household as the long term home of the person or persons 
comprising that household. Put in simple terms, no one lives in these 
cottages and has not done so since 1985. This requires no definition 
of legal principle; it is a common sense conclusion derived from the 
facts of this case...”

23. The Secretary of State accepted the Inspector’s conclusion and rejected the Appellant’s 
contention that the four-year time limit applied. The High Court dismissed the Appellant’s 
appeal under section 289 of the Act. On appeal to this Court Mr. Alesbury, who appeared on 
behalf of the Appellant in Moore, relied on the decision in Gravesham and submitted that the 
Inspector had erred in paragraph 106 of his report (paragraph 22 above) in concluding that 
the units were not dwelling- houses, even though they had the physical attributes of self-
contained dwellings, because their use as holiday accommodation was “materially different to 
a use of premises by a household as the long term house of the person or persons comprising 
that household.” The Divisional Court’s decision in Blackpool was not referred to.

24. The appeal was allowed. Nourse LJ, with whom Pill and Thorpe LJJ agreed, said (at page 
71):

“In my judgment, McCullough J’s approach to the meaning of 
“dwellinghouse” was entirely correct. Although we were not referred 
to any of the many other decisions on the meaning of that word in 
other areas of the law, I am confident that an examination of them 
would reveal no requirement that before a building can be so 
described it must be occupied as the permanent home of one or more 
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persons or the like. Nor do 10 self-contained units of residential 
accommodation which would otherwise be properly described as 10 
single dwelling houses cease to be used as such because they are 
managed as a whole for the commercial purpose of holiday or other 
temporary lettings. Accordingly, I am satisfied that the Secretary of 
State applied an incorrect test in this case and that if he had applied 
the correct test, he could only have properly concluded that the 10 
units are being used as 10 single dwellinghouses within section 
171B(2) of the Act.”

The grounds of appeal

25. Mr. Alesbury challenged the Inspector’s decision on two grounds. In his Skeleton Argument 
he submitted that where there is a permitted use as a “dwelling” or “dwellinghouse” (it is 
common ground that they are synonymous) that use lawfully includes not only occupation by 
an individual or family as a permanent home but also the use of the dwelling for holiday or 
temporary occupation, whether or not that occupation is as a result of a commercial letting. 
That proposition was, he submitted, the ratio of the Court’s decision in Moore, a decision 
which the Inspector wrongly dismissed as being of only limited relevance. The Inspector 
should not have asked himself whether there was any material difference between the present 
use - for commercial short-term holiday lets - and the previous use of the property as a 
“family dwelling” or “private family dwelling house”, but should instead have asked the 
question: is there any material difference between the present use and the use that the Court 
of Appeal has said in Moore is within the scope of a planning permission to use a building as 
a dwelling?

26. Secondly, Mr. Alesbury submitted that, if the present use is a breach of planning control, the 
description of the use in the notice as “commercial leisure accommodation” was neither an 
accurate nor an adequate description of what is actually taking place in the property. The 
Inspector had accepted that the Appellant’s suggestion that the present use might be 
described as “use as a holiday dwelling” was reasonable, (see paragraph 7 of the decision), 
and he had also accepted that the description “leisure accommodation” might encompass a 
wide range of different forms of occupation of the property, some of which may not 
constitute a material change of use (see paragraph 6 of the decision). In these circumstances 
the Inspector should have allowed the appeal under ground (b), or varied the notice so as to 
define its requirements with greater particularity under ground (f). Mr. Alesbury submitted 
that it was of vital importance to the Appellant, who will face criminal penalties if she fails to 
comply with the requirements of the notice, to know precisely what it is that the notice 
prohibits. As issued and upheld by the Inspector the notice closes down her business in its 
entirety, even though the Inspector’s decision acknowledges that using the property for some 
forms of “leisure accommodation” may not amount to a material change of use.

Discussion

Ground 1

27. Starting from first principles, without the assistance of any authority, whether the use of a 
dwellinghouse for commercial letting as holiday accommodation amounts to a material 
change of use will be a question of fact and degree in each case, and the answer will depend 
upon the particular characteristics of the use as holiday accommodation. Neither of the two 
extreme propositions - that using a dwellinghouse for commercial holiday lettings will 
always amount to a material change of use, or that use of a dwellinghouse for commercial 
holiday lettings can never amount to a change of use - is correct.

28. The Divisional Court’s decision in Blackpool supports this approach: the Court concluded 
that the Inspector would have erred if she had approached the matter on the basis that there 
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could be no material change of use if the house was in some form of residential use - “not 
every use is necessarily a use as a private dwelling-house” - but she was entitled to conclude 
that the character of the dwelling-house was not materially changed by the particular pattern 
of holiday lettings in that case.

29. In Gravesham the Court was concerned with a different issue: whether it was an essential 
characteristic of a dwelling-house that it should be occupied residentially throughout the 
year. McCullough J rejected that proposition. McCullough J did not have to consider whether 
some forms of commercial letting for holiday purposes throughout the year might be capable 
of amounting to a material change of use. Blackpool was not relevant to that issue, and was 
not cited.

30. Nourse LJ’s conclusion in Moore that the Secretary of State had applied an incorrect test is 
consistent with the approach of the Divisional Court in Blackpool. In Moore the Inspector 
had adopted an extreme position: that any use of premises as holiday accommodation was 
materially different to a use as a single dwellinghouse because it was not a use of the 
premises as “the long term home” of persons comprising a household. The Inspector did not 
consider whether the particular characteristics of the use of the ten units as holiday 
accommodation amounted to a change of use.

31. The only possible basis for the contention that the use of a dwelling-house for commercial 
holiday lettings can never amount to a change of use is Nourse LJ’s final conclusion that if 
the Secretary of State had applied the correct test “he could only have properly concluded 
that the 10 units are being used as 10 single dwelling houses.... ” (emphasis added). The ten 
units were being used for short-term holiday lets: see paragraph 21 above. The Court was not 
referred to Blackpool, and it applied Gravesham. While Gravesham is authority for the 
proposition that a dwellinghouse can be so described even if it is not occupied throughout the 
year as a permanent home, it is not authority for the proposition that any use of a 
dwellinghouse for holiday lettings will not amount to a material change of use.

32. There is no discussion in Moore of the characteristics of the holiday lettings in that case. It 
appears that the Secretary of State defended the lawfulness of his decision on a point of 
principle: use as holiday accommodation was not a use as a single dwelling-house within 
section 171B(2) because it was not a use as a “long term home”. Once this point of principle 
was rejected by the Court, it seem that nothing else was put forward by the Secretary of State 
to support the proposition that the ten units were not being used as single dwelling-houses. 
The Court accepted that whether the ten units were being used as single dwelling-houses was 
a question of fact and degree for the Secretary of State (see page 70B-C of the judgment of 
Nourse LJ), but in the absence of any argument, other than the erroneous point of principle, 
that there had been a material change of use, the Court felt that it was able to conclude that 
there was only one conclusion properly open to the Secretary of State.

33. For these reasons, we do not consider that Moore is authority for the extreme proposition: 
that the use of a dwelling-house for commercial holiday lettings can never amount to a 
material change of use. In his oral submissions Mr. Alesbury readily accepted that Moore 
was not authority for that extreme position, and made it clear that he did not submit that any 
kind of holiday letting was within the permitted use of the property as a dwelling-house. 
However, he submitted that the Inspector had erred in treating Moore as being of limited 
relevance. He should have approached the question whether there had been a material change 
of use on the basis that a dwelling-house could lawfully be used for some degree of holiday 
letting without there being a material change of use, and then asked whether there was 
anything about the particular characteristics of the holiday lettings in the present case which 
amounted to such a change.

34. In our judgment, this was the Inspector’s approach. It is true that the Inspector refers to the 
differences between the current use and the use of the property “as a family dwellinghouse” 
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(paragraph 21 of the decision) or “private family dwellinghouse” (paragraph 25 of the 
decision), but the decision must be read as a whole. In paragraph 12 of the decision the 
Inspector noted the Appellant’s argument that a permitted use as a dwellinghouse did not 
preclude use for purposes other than as a family dwellinghouse. He did not reject that 
proposition. Had he done so, that would have been the end of the ground (c) appeal and the 
decision would have been much shorter. Instead, he reminded himself that he had to compare 
the character of the current use with that of the previous lawful use, and he then proceeded to 
examine in some detail the particular characteristics of the current use in paragraphs 13-20 of 
the decision.

35. In this context, paragraph 15 of the decision is of particular significance. The Inspector 
rejected the Appellant’s contention that those who occupied the property did so in pre-formed 
groups so that their occupation was akin to occupation by a single household. One of the 
factors which had persuaded the Inspector in the Blackpool case that there had been no 
material change of use was the fact that when the house was being let out for rent it was let to 
“family groups”, or “single households”: see paragraph 16 (above). In the present case, the 
Inspector concluded that the large groups (the property can accommodate up to 20 people, 
see paragraph 13 of the decision) who occupied the property came together largely as a result 
of their shared interests (yoga, cycling etc.) but they did not occupy the property as “single 
households”.

36. In our judgment the Inspector adopted the correct approach. Although he was not referred to 
Blackpool he did not fall into the error of assuming that any use for holiday letting amounted 
to a material change of use. He carefully examined the characteristics of the lettings in the 
present case and concluded that, as a matter of fact and degree, they were a material change 
of use from the permitted use as a dwelling- house. In our judgment, he was not merely 
entitled to reach this conclusion; it was clearly, on the facts of this case, the correct 
conclusion. As a matter of common sense, this particular use for holiday lettings is very far 
removed from the permitted use as a dwellinghouse and a material change of use has 
occurred.

Ground 2

37. The Inspector rightly dismissed the appeal on ground (b). Even if the description of the 
breach of planning control was too wide it was neither “misconceived” nor “practically 
unintelligible.” For the reasons given by the Inspector the description of the current use as 
“commercial leisure accommodation” covered the particular use to which the property was 
being put. Holiday accommodation is a form of leisure accommodation. If the Appellant has 
a valid complaint, it is not that the alleged breach of planning control did not occur, it is that 
the requirements of the notice are excessive, not least because the Inspector concluded that 
“leisure accommodation” might encompass a wide range of different forms of occupation of 
the property, some of which may not constitute a material change of use. Moreover, the 
authorities make it clear (see above) that not all forms of commercial holiday letting amount 
to a material change of use of a dwellinghouse.

38. On behalf of the First Respondent Mr. Lewis submitted that this complaint should have been 
made in the appeal under ground (f), and it was not. In her appeal under ground (f) the 
Appellant did not suggest that the description of the prohibited use should be narrowed down, 
she submitted that any adverse impact on residential amenity could be ameliorated by a 
limitation on the numbers using the property and by a noise management plan: see paragraph 
14 above.

39. Mr. Lewis referred us to a number of authorities, including Tapecrown Ltd v First Secretary 
of State [2006] EWCA Civ 1744 and Taylor and Sons (Farms) v Secretary of State [2001] 
EWCA Civ 1254, which establish the proposition that an appellant under ground (f) should 
state his “fall back” position because the Inspector’s primary duty is to consider the proposals 
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which have been put before him, and he is not under any duty “to search around for 
solutions.”

40. We readily accept that it is not the duty of an Inspector to make an appellant’s case for him 
(see paragraph 46 of Tapecrown per Carnwath LJ as he then was), but in the present case the 
appellant had made her case, albeit that she made it under ground (b) rather than ground (f), 
that the alleged use in breach of planning control, which the notice required her to cease, was 
too wide. As Carnwath LJ observed in Tapecrown “the enforcement procedure is intended to 
be remedial rather than punitive” (paragraph 46). We accept Mr. Alesbury’s submission that 
the mere fact that this issue was raised under ground (b) rather than ground (f) is not fatal to 
this ground of appeal. If there was “an obvious alternative which would overcome the 
planning difficulties, at less cost and disruption than total [cessation]” the Inspector should 
have considered it: Tapecrown (ibid).

41. Was there an “obvious alternative” which the Inspector should have considered? In this 
respect he was not assisted by the procedure - the appeal was decided by written 
representations - or by the parties. The Second Respondent’s written representations to the 
Inspector did not engage with this issue, and it has played no part in the section 289 appeal. 
Although the Appellant had argued that a more appropriate description of the current use 
would be “use as a holiday dwelling”, she was contending that such a use was “not materially 
different in character from the lawful use as a dwellinghouse.” Thus, there was no “obvious 
alternative” on the material before the Inspector. The Appellant now accepts that using a 
dwellinghouse for commercial holiday lettings may amount to a material change of use, but 
given the need for clarity as to the requirements of an enforcement notice (breach of the 
requirements is a criminal offence) it would be wholly inappropriate to require the Appellant 
to cease the “commercial holiday letting use of the property insofar as it amounts to a 
material change of use from a dwellinghouse.” That would be a recipe for endless disputes 
before the Magistrates.

42. Before the Inspector there was no attempt to define when a use for commercial holiday 
letting might amount to a material change of use of the property, or even to suggest any 
criteria which might be relevant for the purpose of drafting such a definition. The Second 
Respondent contented itself with the proposition that there had been a material change of use, 
and the Appellant denied that such a use could amount to a material change of use of a 
dwellinghouse. In these circumstances we are not able to conclude that the Inspector erred in 
law in deciding to uphold the notice in the terms in which it was issued. He was not presented 
with any viable alternative which would have secured the cessation of the breach of planning 
control which he found to have occurred. It is not without significance that in pursuing his 
second ground of appeal Mr. Alesbury was not able to suggest any modification to the 
“excessive” requirement in the notice which would cut back the requirement whilst ensuring 
that the property is not used in breach of planning control. The notice is not perfect, but no 
better alternative has been suggested.

Conclusion

43. For these reasons the appeal must be dismissed.
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corrections)             

               Lord Justice Lindblom:             

               Introduction             

  1.     Was it wrong in law for an inspector deciding an appeal under section 174(2) of the Town 
and Country Planning Act 1990 to uphold an enforcement notice that required the complete 
demolition of three "new buildings" whose construction had incorporated parts of the buildings 
previously on the site? That is the basic question in these two appeals. It raises no legal issues 
that are new.

  2.     With permission granted by Lewison L.J. on 8 January 2018, the appellant, Mr Graham 
Oates, appeals against the order dated 4 November 2017 of H.H.J. Waksman Q.C., sitting as a 
deputy judge of the High Court, by which he dismissed an application under section 288 of the 
1990 Act and an appeal under section 289, challenging the decisions of an inspector appointed 
by the respondent, the Secretary of State for Communities and Local Government, to dismiss 
appeals against an enforcement notice issued by the interested party, Canterbury City Council, 
and the council's refusal of planning permission for development on the same site. 
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  3.     The enforcement notice was issued on 22 August 2016. It alleged a breach of planning 
control by the erection of three "new buildings", without planning permission, on the site of 
three former chicken sheds at Hoath Farm, Bekesbourne Lane, in Canterbury, and required the 
total demolition of those three "new buildings". Planning permission for the development of 
eight residential units had been refused by the council on 22 April 2016. Mr Oates' subsequent 
appeals, under section 174 and section 78 of the 1990 Act, were heard by the inspector at an 
inquiry held over four days in April 2017. Her decision letter is dated 2 June 2017.  

  4.     The challenge to the inspector's decisions was brought on several grounds, all of which 
the judge rejected. 

               The issue in these appeals             

  5.     Although there are five grounds of appeal, it is agreed that they all go to the same 
principal issue, which is whether the inspector went wrong in her approach to Mr Oates' 
contention that the surviving parts of the original, lawfully erected buildings on the site could not 
properly be enforced against, and that the enforcement notice, if upheld, should therefore have 
been varied.

               The statutory provisions             

  6.     Section 172(1) of the 1990 Act gives a local planning authority the power to issue an 
enforcement notice where it appears to it that there has been a breach of planning control and 
that it is expedient to issue the notice. Under section 171A(1), "carrying out development 
without the required planning permission" constitutes a breach of planning control. Section 
173(1) requires an enforcement notice to state "(a) the matters which appear to the local 
planning authority to constitute the breach of planning control ...". Section 173(3) provides that 
the steps required by the enforcement notice must be directed to achieving "wholly or partly" 
any of the purposes referred to in subsection (4), which are "(a) remedying the breach" of 
planning control and "(b) remedying any injury to amenity which has been caused by the 
breach". Where the enforcement notice requires less than a full remedy of the alleged breach 
of planning control, section 173(11) provides for deemed planning permission for such 
development as remains after the notice has been complied with (see paragraph 31 of the 
judgment of Carnwath L.J., as he then was, in Tapecrown Ltd. v First Secretary of State [2006] 
EWCA Civ 1744, with which Wilson and Hughes L.JJ., as they then were, agreed). 

  7.     Section 174(2) provides that an appeal may be brought against an enforcement notice on 
any of eight specified grounds. The relevant grounds here are grounds (a), (b), (c), (f) and (g). 
Ground (a) is "that, in respect of any breach of planning control which may be constituted by 
the matters stated in the notice, planning permission ought to be granted ...". Ground (b) is "that 
those matters have not occurred". Ground (c) is "that those matters (if they occurred) do not 
constitute a breach of planning control". Ground (f) is "that the steps required by the notice to 
be taken ... exceed what is necessary to remedy any breach of planning control which may be 
constituted by those matters or, as the case may be, to remedy any injury to amenity which has 
been caused by any such breach". And ground (g) is "that any period specified in the notice in 
accordance with section 173(9) falls short of what should reasonably be allowed".

  8.     Section 176(1) provides a power for the Secretary of State to vary an enforcement notice 
"if he is satisfied that the correction or variation will not cause injustice to the appellant or the 
local planning authority".

  9.     Section 177(1) provides that, on the determination of an appeal under section 174, the 
Secretary of State may "(a) grant planning permission in respect of the matters stated in the 
enforcement notice as constituting a breach of planning control, whether in relation to the whole 
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or any part of those matters or in relation to the whole or any part of the land to which the 
notice relates ...". Section 177(5) provides that, where an appeal is brought under section 
174(2)(a), "the appellant shall be deemed to have made an application for planning permission 
in respect of the matters stated in the enforcement notice as constituting a breach of planning 
control".

               The enforcement notice             

  10.     The site has a long planning history, which need not be fully narrated here. The three 
former chicken sheds had been divided into six units. The council had granted planning 
permission for the change of use of those six units from agricultural use to use in Class B1 and 
B8. As the inspector noted (in paragraph 7 of her report), there was "no dispute that this 
change of use was implemented and also that prior approval was not needed for a change of 
use from offices to residential". She reminded herself, however, that "[the] development 
permitted by Class J [of Part 3 of Schedule 2 to the Town and Country Planning (General 
Permitted Development) Order 1995, as amended] was for 'development consisting of a 
change of use of a building and any land within its curtilage to a use falling [within] Class C3 
(dwellinghouses) ... from a use falling within Class B1(a) (offices)', that is, for a change of use 
only with no permission for any operational development" (paragraph 8).

  11.     By May 2015, extensive building work had taken place on the site, without planning 
permission. On 11 January 2016 Mr Oates made an application for planning permission for 
"[external] alterations and extensions to 5 existing buildings including retro-fitting insulation and 
new external cladding/roof materials in connection with the formation of 8 no. residential 
[dwellings] (comprising 7 x 3 bedroom and 1 x 4 bedroom units) ...". It was the council's refusal 
of this application that was the subject of the section 78 appeal before the inspector. 

  12.     The council issued the enforcement notice on 22 August 2016. In paragraph 3 of the 
notice the alleged breach of planning control was stated to be:

  "Without planning permission, the erection of three new buildings in the open countryside for 
residential use." 

  The requirements of the notice, stated in paragraph 5, were these:

    "i. Demolish three buildings marked A, B and C on the attached plan.

  ii. Remove all resultant material from the land. 

    iii. Make good the land underneath the three former buildings."

  13.     Mr Oates appealed against the notice on the grounds in section 174(2)(a), (b), (c), (f) and 
(g). 

               The inspector's findings and conclusions             

  14.     In her decision letter (in paragraphs 10 to 13), under the heading "The works (Buildings 
A, B and C; Units 1-6)", the inspector set out these findings about the works that had been 
carried out on the appeal site:

    "10. In or around May 2015 the Council was made aware of works taking place to the three 
buildings. No document or list of the works undertaken has been provided but Mr Harper 
produced a schedule of works in the ground (f) appeal which he suggested comprised the 
lesser steps necessary to remedy the breach. From this schedule it is apparent that the works 
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undertaken included the erection of an exo-skeleton shell around each of the three buildings; 
drystone walling to the corners of each building; blockwork between the steel posts; the 
installation of 24000 natural roof slates; the installation of Tyvek roofing battens; 200mm 
Cellotex Insulation between the rafters; the provision of Gluelam rafters; welding to the steel 
sections; the addition of scarfed sections of the timber rafters; and bolts to the steel posts.

  11. Photographs also show that the floors of the buildings were removed and re-laid with 
concrete. In addition, as I saw on my visit, interior works have included the erection of a block 
wall to separate the two halves of each building; the creation of rooms by studwork and 
plasterboards; and plaster boarding around what were the original exterior walls and the 
remaining parts of the original wooden frame to create walls and ceilings.

  12. In order to re-instate the buildings as they were before it would be necessary to refit the 
timber ridge; refit the timber scarfed rafters; re-felt and batten; fit corrugated roof panels; 
remove ply panels; and refit shiplap boarding. In addition the schedule listed works not being 
as before which included the barn doors being removed; new windows and glazed doors being 
inserted; the asbestos roofing being replaced with zinc replacements; the ventilation units on 
the roof being removed; and the internal concrete dividing wall being built to divide each 
building into two units.

  13. The Council's list of the works that have been done include the erection of new steel frames 
partially clad; the removal of existing structures' walling; removal of existing structures' frames; 
retention of some existing structures' fenestration; the erection of new internal layout, timber 
frames/partitions; and the erection of a new roof on each structure.

  14. There was and still is considerable dispute between the Parties about who said what to 
whom about the works and their respective interpretations of what those works entailed. These 
interpretations included whether the original buildings had been demolished or not; whether the 
original buildings had been retained or not; whether the re-cladding of the walls and the 
replacement of the roofs amounted to a conversion of the original buildings or the erection of 
new buildings."

  15.     She then summarized "The reports submitted by the Appellant", including a "structural 
appraisal by Mr Stocker, a chartered structural engineer" (paragraphs 15 to 19), a "letter from 
Mr Edwards, a consultant civil engineer" (paragraph 20), a "report from Mr Webborn, a building 
surveyor ..." (paragraph 21), and a "drawing showing the existing and proposed structural 
arrangements" submitted by Mr Oates' planning consultant, Mr Harper (paragraph 22).

  16.     She noted (in paragraph 24) the council's view that the original buildings on the site had 
been demolished. In the light of the judgment of Green J. in Hibbitt v Secretary of State for 
Communities and Local Government and Rushcliffe Borough Council [2016] EWHC 2853 
(Admin), she observed (in paragraph 25) that, "depending on the works undertaken, an original 
building need not be demolished for it to become a new building". And she recorded the 
counter-assertion made on behalf of Mr Oates that "given the Council's misdirection of itself 
that there had been demolition, the breach of planning control was incorrectly described 
because what had occurred was not the erection of three new buildings but the erection of an 
external structure around the original building" (paragraph 26). 

  17.     She went on to determine the ground (b) appeal in this way (in paragraphs 27 to 30):

    "27. From the evidence, both written and oral, including the photographs and reports and from 
what I saw on my visit there can be no dispute that as a matter of fact a substantial amount of 
operational development has taken place in respect of Buildings A, B and C. Put simply this 
operational development includes: the erection of a metal framed exo-skeleton around the 
original building which provides a structure for the slate roof and blockwork walls; this exo-
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skeleton has been erected some 0.3m from the original building and has its own foundations; 
the walls of the original building have largely been removed save for the short blockwork 
elements and replaced with plasterboard which now forms the interior walls; there are new 
concrete floors; the original internal wooden structure remains, although it has been extensively 
repaired and parts re-placed. 

   28. Whilst elements of the original buildings remain, and in particular I note that the proposal in 
the s.78 appeal does not include retention of parts of the currently existing internal wooden 
structure, taking all the above matters into account together with the judgement in Hibbitt there 
is no question in my mind that Buildings A, B and C are new buildings as a matter of fact as 
alleged on the notice. 

   29. In the circumstances I consider that the description of the breach as stated on the notice is 
correct and there is no need for it to be corrected.

   30. The appeal on ground (b) fails."

  18.     On the ground (c) appeal she concluded (in paragraphs 32 to 35):

   "32. The prior notification to convert the existing offices in Units 1, 2 and 3 ... into residential 
use related to a change of use only and related to the buildings present at that time. This is 
clear from the notice dated 27 November 2013 which, among other things, cites the submitted 
drawings. No permission or deemed permission was granted for operational development.

   33. The allegation is 'the erection of three new buildings in the open countryside for residential 
use' and is in respect of operational development. I have found that the operational 
development that has taken place amounted to the erection of three new buildings and these 
three new buildings cannot benefit from any consent for a change of use because that consent 
applies to buildings which had existed before the operational development took place but which 
no longer exist. The prior approval is therefore not capable of implementation.

   34. In this respect it is also pertinent to note that the use of the buildings for residential 
purposes took place after the operational development had taken place, that is, in the new 
buildings and there was no actual change of use of the buildings that had been the subject of 
the prior approval.

   35. The erection of three new buildings for residential use requires planning permission and 
none has been granted. The matters alleged in the notice constitute a breach of planning 
control; three new buildings have been erected; and the ground (c) appeal fails."

  19.     In her conclusions on the appeal on ground (a), the deemed application for planning 
permission and the section 78 appeal - all of which failed - she said this (in paragraph 45):

    "45. I accept that the Appellant's case is that that erection of the exo-skeleton was purely an 
enhancement to the buildings' external appearance which would in turn enhance the setting 
and improve the efficiency of the fabric and it is on this basis that he seeks permission. 
However, I have found above that Buildings A, B and C as they now exist are new buildings 
and therefore the Appellant is seeking permission for the erection of the three new buildings 
and their use for residential purposes. In the ground (c) appeal I also found that 'these three 
new buildings cannot benefit from any consent for a change of use because that consent 
applies to buildings which had existed before the operational development took place but which 
no longer exist'. On this basis the three new buildings have no lawful use and there is therefore 
no fallback position for Buildings A, B and C as they currently exist."
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  20.     When she came to the ground (f) appeal, the inspector dealt with the argument that even 
if there had been a breach of planning control, the appropriate remedial action was not the 
demolition of all the buildings as they now were, but works to reinstate the buildings as they 
had previously been, with office layouts, in accordance with a draft schedule of works provided 
on behalf of Mr Oates. She said (in paragraphs 81 to 86):  

    "81. In determining this ground of appeal I have to consider whether there are any obvious 
alternatives to the stated requirements that would remedy the breach. The obvious alternative 
in this appeal is the schedule of works that the Appellant has prepared as an alternative to the 
requirement to demolish the three buildings. The schedule is marked as a 'draft' and is in three 
parts, A/'Removal of the exo-skeleton shell'; B/'Work to be carried out to re-instate commercial 
buildings as before'; and C/'Works we would like the Inspector to accept, not being as before'. 
Mr Harper, who prepared the schedule, is not an architect or an engineer but he has a great 
deal of experience of all types of buildings and matters pertaining to them. Nevertheless part A 
of the schedule is merely an outline list of works and it lacks the precision and specificity 
required in the drafting of requirements; in addition it is incomplete with regard to the totality of 
the works undertaken because it concerns only the exo-skeleton and there is no mention of 
other works, such as the relaying of the floors and the foundations that have been provided for 
the exo-skeleton. 

   82. With regard to the other parts of the schedule, I have no powers to order re-instatement as 
set out in part B or to permit the matters set out in part C. 

   83. Given the terms of the schedule of works I have considered whether it would be 
appropriate to vary the requirements to provide for a scheme of the works to be submitted 
which would overcome the lack of detail as submitted by the Appellant. A variation of a 
requirement to restore the land to its former state to a requirement that the land be restored to 
a scheme to be agreed with the local planning authority was upheld in [Murfitt v Secretary of 
State for the Environment (1980) 40 P. & C.R. 254]. But in a later case the notice required the 
submission of a scheme of levelling and planting ... to the local planning authority for approval; 
the Inspector found that the notice did not comply with s.173(3) in that it did not specify the 
steps which the authority required to be taken and he substituted precise requirements. It was 
held that having found that the notice did not comply with s.173, the Inspector had erred in 
varying its terms and he had no power to do so because the notice was a nullity.

   84. It seems to me therefore that to vary the notice as submitted by the Appellant could render 
it a nullity.

   85. The Appellant submits that there are pre-existing lawful use rights and the requirements to 
return the site of Buildings A, B and C to an empty space go beyond the breach of planning 
control which arises from the erection of the exo-skeleton and do not comply with the [Mansi v 
Elstree Rural District Council (1965) 16 P. & C.R. 153] principle which established that the 
requirements must not purport to prevent an appellant from doing something he or she is 
entitled to do without planning permission, relying on lawful use rights or rights of reverter, 
GPDO or UCO rights, or any of the exceptions from the definitions of development. However, in 
this appeal I have found that as the three buildings are new buildings as alleged in the notice, 
they have no pre-existing lawful use rights.

   86. The purpose of the requirements [of the enforcement notice] is to remedy the breach by 
restoring the land to its condition before the breach took place. The alternative solution offered 
by the Appellant in the schedule of works does not describe the works to the necessary level of 
precision and I do not consider it appropriate to vary the requirements to provide for a scheme 
to be submitted. There are therefore no obvious solutions which would remedy the breach and 
overcome the harm identified. I consider that the requirement to remove the three buildings, 
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together with the requirement to remove the resulting materials, does not appear to me 
excessive in that it accords with the statutory purpose so far as the allegation is concerned."

  Although she varied the notice by deleting the third requirement (paragraph 87), the ground (f) 
appeal failed (paragraph 88). 

  21.     On the ground (g) appeal, the inspector varied the notice, extending the time for 
compliance from six months to nine. Subject to those two variations, she upheld the notice. 

               The judgment of H.H.J. Waksman Q.C.             

  22.     Before the judge there were three grounds of challenge. The third ground, in which it was 
asserted that, in the light of the decision of the Court of Appeal in Miller-Mead v Minister of 
Housing and Local Government [1963] 2 W.L.R. 225, the enforcement notice was a "nullity" is 
not pursued before us - permission having been refused on the ground of appeal in which that 
argument was advanced. In the first and second grounds it was contended that the inspector 
erred in law in concluding that the works undertaken on the site had created three "new 
buildings", and that she was therefore also wrong to find there had been a breach of planning 
control as alleged in the enforcement notice, and to refuse planning permission on the basis 
that Mr Oates had no valid "fall-back" position. 

  23.     The judge rejected that argument. He concluded (in paragraph 17 of his judgment) that 
the approach indicated by Green J. in Hibbitt was correct. It was possible to conclude that there 
was a "new building" even where parts of the "old" building remained, rather than being 
demolished. Whether what had happened, or was contemplated, had gone beyond a 
conversion of, or addition to, an original building, and whether there was now a new building, 
was "obviously a question of fact and degree" and "pre-eminently a question of planning 
judgment for the decision-maker". Unless the inspector's conclusion that there were "new" 
buildings could be successfully challenged on "Wednesbury" grounds, it must stand (paragraph 
18). There was no such error here (paragraph 19).

  24.     The judge also rejected the submission that the inspector ought to have found that what 
remained of each of the original buildings amounted to a "building" within the definition in 
section 336 of the 1990 Act, which includes "... any part of a building ..."; and the submission 
that if she had done so and had taken into account the permitted change of use for the original 
buildings, she could not have concluded that the buildings now present were, in law, "new 
buildings". In his view the inclusion of parts of a building in the statutory definition did not bear 
on the correctness of the allegation in the enforcement notice, which was, he said, "not about 
the nature of the building but whether it is "new"". The question here was "whether as a matter 
of law or fact it was correct to say that what was on site now were new buildings rather than the 
original buildings for the purpose of establishing a breach of planning control as a result of 
operational development" (paragraph 23).

  25.     In the judge's view, the exercise the inspector had conducted was "directed to the extent 
to which in substance and by reference to the facts on the ground ... , the original buildings had 
really survived at all or whether in reality new buildings had emerged". The statutory definition 
had "no relevant application to that exercise". If the argument were right, it would never be 
possible for an inspector to find that new buildings had emerged where "remnants" of previous 
buildings survived. This would not accord with the reasoning of Green J. in Hibbitt, or with 
common sense (paragraph 24).

  26.     The judge did not accept an argument based on the principle in Mansi - which is, 
essentially, that established rights should be safeguarded in enforcement action where this is 
still possible. It was submitted to the judge that this principle applied by analogy here. Because 
the original buildings had the benefit of a lawful change of use to residential use, this should be 
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protected from any remedial steps required by the enforcement notice. The judge saw no force 
in that argument. In the first place, there was, he said, "no reason in principle or by reference to 
any decided case to extend the reasoning in Mansi which was all about a change of use, to an 
enforcement notice issued where the breach of planning control was operational development" 
(paragraph 29). Secondly, there was "clear authority to the effect that the reasoning in Mansi 
does not have any application outside the change of use context so as to apply to buildings" - 
namely the judgment of Gilbart J. in Mohamed v Secretary of State for Communities and Local 
Government and Brent London Borough Council [2014] EWHC 4045 (Admin), at paragraphs 22 
and 23 (paragraphs 30 to 32). Thirdly, even if the Mansi principle was potentially relevant here, 
it "would not make any difference", because if the inspector found that the buildings on the site 
were new buildings - as she did in paragraph 85 of her decision letter - "it would make no sense 
to say that there were any original buildings which now required to be "protected"" (paragraph 
33). There was an extant planning permission for a change of use to residential use. But there 
was "no evidence of any change to residential use actually having been implemented prior to 
the further works being undertaken", and the inspector had expressly found to the contrary in 
paragraph 34 of her decision letter. It "would be wrong to say that there were buildings with a 
pre-existing use which required protection". And "[the] fact that any residential use after the 
operational development was in whole or in part in those sections of the new buildings" was, 
said the judge, "not relevant ... given the Inspector's characterisation of what is there now as 
new buildings" (paragraph 34).  

  27.     Finally, the judge endorsed as lawful the inspector's rejection of Mr Oates' "draft 
schedule of works designed to remove all the offending parts of the new operational 
development in order to effect a reinstatement". The inspector was, he said, "entitled to reject 
that for the reasons given in paragraphs 81-83 of the [decision letter]" (paragraph 37). 

               Did the inspector err in law in her approach and conclusions?             

  28.     For Mr Oates, Mr Timothy Straker Q.C. presented to us an argument largely replicating 
the submissions that failed before the judge. On the first and second of the five grounds of 
appeal, which go together, he submitted that the requirements of the enforcement notice went 
beyond what was necessary to correct the breach of planning control. They interfered with Mr 
Oates' established rights to retain and use those parts of the original buildings that remained on 
the site. They constituted "over-enforcement". The inspector had simply focused on the 
question of whether or not the buildings were "new buildings". She had not identified, as she 
ought to have done, the precise extent of the breach of planning control, and so had failed to 
consider what had to be done to correct that breach. She had found, in effect, that lawful 
structures were still present on the site - as one can see, for example, in her reference in 
paragraph 27 of her decision letter to the "exo-skeleton" having been erected "some 0.3m from 
the original building ...", and in paragraph 28 to the "elements of the original buildings" that 
"remain". The new buildings incorporated parts of what was there before - and what was there 
before was lawful and should be protected from enforcement. The inspector could and should 
have used the power she had under section 176(1) to vary the notice, to prevent "over-
enforcement". The original buildings had not been completely demolished. Lawful buildings 
within the extended definition of a "building" in section 336 of the 1990 Act remained on the 
site. Mr Straker acknowledged that Mansi concerned a lawful use of land rather than 
operational development (cf., for example, Worthy Fuel Injection Ltd. v Secretary of State for 
the Environment [1983] J.P.L. 173). But, he submitted, the principle - that a landowner is not to 
be deprived of existing lawful development by subsequent unlawful development - was equally 
applicable to operational development, and in so far as the first instance judgment in Mohamed 
suggested otherwise, it was incorrect.

  29.     On the third ground, Mr Straker submitted that the judge had failed to consider the effect 
of section 57(4) of the 1990 Act which provides that "[where] an enforcement notice has been 
issued in respect of any development of land [including development comprising "building 
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operations", as defined in section 55 (1) and (1A)], planning permission is not required for its 
use for the purpose for which (in accordance with the provisions of this Part of this Act) it could 
lawfully have been used if that development had not been carried out". The lawful use of the 
site was either a Class B1 use or residential use within Class C3. Whichever it was, the total 
demolition of the buildings required by the enforcement notice would make it impossible to 
carry out. And much of the operational development to which the inspector referred in 
paragraphs 10, 11 and 27 of the decision letter was within the scope of relevant permitted 
development rights.

  30.     On the fourth ground, Mr Straker submitted that, in finding that the buildings on the site 
were "new buildings", the inspector had failed to have regard to structural elements of the 
original buildings that were still in place, but also took account of works not yet undertaken.

  31.     On the fifth ground, Mr Straker contended that the inspector's decision was "over-
enforcement", and unlawful. Her finding that the buildings on the site were "new buildings", as 
the enforcement notice alleged, was mistaken. She had not recognized that the description of 
unlawful development in the enforcement notice was an overstatement of the breach for the 
sake of stating the remediation required, which involved the demolition of lawful development. 
The principle stated by Green J. in Hibbitt had no place here - because that case did not 
involve the overriding of lawful rights.

  32.     I cannot accept those submissions, forcefully as they were put to us by Mr Straker. As 
the judge held in the court below, and as Mr Leon Glenister submitted to us on behalf of the 
Secretary of State, they are based on a misconception: that the inspector accepted, or at least 
ought to have accepted, that "lawful" parts of the original buildings remained on the site and 
could properly be distinguished from the new works of construction following the partial 
demolition of those original buildings. This seems to me to be a misreading the inspector's 
decision letter. On a true understanding of her findings and conclusions, she was clearly 
satisfied that the buildings now on the site were, as she described them, "new buildings" - not 
new buildings and original buildings, but simply "new buildings" - which were not, in whole or in 
part, lawful. And in my view, as the judge concluded, she did not err in law.

  33.     The decision letter must be read fairly, and as a whole. As was emphasized in this court 
in Arnold v Secretary of State for Communities and Local Government [2017] EWCA Civ 231 
(at paragraph 20):

    "20. It is necessary, as always, to read the inspector's relevant conclusions fully, in their 
proper context, and bearing in mind that the decision letter was written principally for the parties 
to the appeals, who were of course familiar with the evidence and submissions presented on 
either side at the inquiry. One should not isolate particular passages in the inspector's 
conclusions from others which are also relevant to the specific point being considered in the 
passage in question. The inspector's conclusions on the ground (a) and ground (f) appeals are 
not wholly discrete. They relate to each other, and, to an extent, depend upon each other. They 
must be considered together."

  34.     In this case it is necessary to take the inspector's findings and conclusions on the ground 
(b) appeal together with her findings and conclusions on the appeals on grounds (a), (c) and (f). 
When this is done, it is, I think, quite clear that she was alive to the possible mischief of "over-
enforcement", and that she took care to satisfy herself that the council's enforcement action 
was soundly based in fact and justified in law.

  35.     In paragraphs 10, 11, 27, 28 and 29 of the decision letter the inspector described how 
the "original buildings" had been largely demolished and the remaining elements of them 
intimately incorporated into the fabric of the "new buildings". On the evidence before her and 
with the benefit of her site visit, she was entirely clear in her finding, as a matter of fact and 

Oates v Secretary of State for Communities and Local Government [2018] EWCA Civ 2229 63



Page 10

degree, that there were three "new buildings" on the site, and that the "original buildings" no 
longer existed as recognizable, independent structures. Such parts of the "original buildings" as 
had not been destroyed or removed had now been integrated fully into the structure of the "new 
buildings". This question was squarely before the inspector as a contested issue between the 
parties. She was plainly well aware of its significance for her decision on the enforcement 
notice appeal. She faithfully recorded the rival assertions in paragraphs 24 to 26. She set out a 
thorough summary of the evidence of the works of demolition and construction that had been 
carried out on the site, and the documentary evidence submitted on behalf of Mr Oates. In 
finding as she did, she was explicitly and unequivocally rejecting the assertion made on Mr 
Oates' behalf, which she had recorded in paragraph 26, that the breach of planning control 
alleged in the enforcement notice had been inaccurately described, and that "what had 
occurred was not the erection of three new buildings but the erection of an external structure 
around the original building". This was classically a matter of fact and evaluative judgment for 
her as decision-maker. It is not for the court to consider and determine afresh in an appeal 
under section 289. 

  36.     The content of the passages in the decision letter to which I have referred is, in my view, 
unimpeachable. There can be no suggestion that the inspector made incomplete or erroneous 
findings of fact, that she ignored any relevant considerations or took into account 
considerations that were irrelevant, or that her exercise of judgment was unreasonable in the 
"Wednesbury" sense, or otherwise unlawful. She did not misdirect herself on the relevant law. 

  37.     She was entitled to find as she did - that the buildings on the site were "new buildings" - 
even though they were partly composed of what was left of the buildings that had stood there 
before. As she said in paragraph 25, "depending on the works undertaken, an original building 
need not be demolished for it to become a new building". Here, when she said "demolished", 
she was clearly referring to total or near-total demolition. Her reference to, and reliance upon, 
the first instance judgment of Green J. in Hibbitt was appropriate. As Green J. said (in 
paragraph 27 of his judgment): 

    "27. ... In my view whilst I accept that a development following a demolition is a rebuild, I do 
not accept that this is where the divide lies. In my view it is a matter of legitimate planning 
judgment as to where the line is drawn. The test is one of substance, and not form based upon 
a supposed but ultimately artificial clear bright line drawn at the point of demolition. And nor is it 
inherent in "agricultural building". There will be numerous instances where the starting point 
(the "agricultural building") might be so skeletal and minimalist that the works needed to alter 
the use to a dwelling would be of such magnitude that in practical reality what is being 
undertaken is a rebuild. ...".

  38.     Put simply, the principle here is unsurprising: that a building constructed partly of new 
materials and partly of usable elements of previous structures on the site, after other elements 
of those previous structures have been removed through demolition, may in fact be a "new" 
building; or it may not. The facts and circumstances of every case will be different. But, in 
principle, the retention of some of the fabric of an original building or buildings within the 
building that has been, or is being erected, does not preclude a finding by the decision-maker, 
as a matter of fact and degree, that the resulting building is, physically, a "new" building, and 
that the original building has ceased to exist. This, in effect, is what the inspector found here. In 
doing so she made no error of law. She was not compelled to find that because some elements 
of the original buildings had survived in the construction of the buildings now on the site, the 
buildings were not and could not be, as a matter of fact, "new buildings". That suggestion is 
untenable.  

  39.     On the ground (b) appeal the inspector's crucial finding is in paragraph 28 of the decision 
letter. She acknowledged there that "elements of the original buildings remain". She found, 
however, "taking all the above matters into account together with the judgement in Hibbitt" that 
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"Buildings A, B and C are new buildings as a matter of fact as alleged on the notice". This led to 
her conclusions in paragraphs 29 and 30: that the breach of planning control was correctly 
stated in the enforcement notice (paragraph 29), and that the ground (b) appeal must fail 
(paragraph 30).  

  40.     As one would expect, the inspector's findings and conclusions on the ground (c), ground 
(a) and ground (f) appeals were consistent with her findings and conclusions on ground (b). 
She considered the appeal on each of these three grounds separately, reaching the relevant 
findings and conclusions for the determination of each. The outcome of each is based on the 
same, and ultimately decisive, finding of fact: that the buildings now on the site, against which 
the council had enforced, were indeed, and only, "new buildings", not original buildings 
encased by new buildings, but simply "new buildings", for which planning permission had not 
been granted. 

  41.     As on the ground (b) appeal, the inspector's conclusions on all three of these grounds 
are, in my view, impeccable. 

  42.     On the ground (c) appeal, in paragraph 33, she confirmed and relied upon her finding on 
the ground (b) appeal that "the operational development that has taken place amounted to the 
erection of three new buildings". In the light of that finding, she reached three conclusions, all of 
which are legally faultless: first, in paragraph 33, that in the circumstances the three "new 
buildings" on the site could not benefit from any "consent" for change of use because such 
"consent" had applied only to "buildings which had existed before the operational development 
took place but which no longer exist", with the result that the "prior approval is therefore not 
capable of implementation"; second, in paragraph 34, that the residential use had taken place 
in the "new buildings" and there was "no actual change of use of the buildings that had been 
the subject of the prior approval"; and third, in paragraph 35, that the erection of the three "new 
buildings" for residential use was development that "requires planning permission and none has 
been granted". In summary, the "new buildings" were not lawful development; they had been 
constructed unlawfully, in breach of planning control. 

  43.     The inspector's corresponding conclusions on the ground (a) appeal, in paragraph 45, 
were consistent with those previous conclusions. She rejected the contention on behalf of Mr 
Oates that the "erection of the exo-skeleton was purely an enhancement to the buildings' 
external appearance ...". She referred again to the finding she had made for the purposes of 
the appeals on grounds (b) and (c) that the buildings "as they now exist are new buildings". She 
concluded therefore that what Mr Oates was now seeking was "permission for the erection of 
three new buildings and their use for residential purposes". She reiterated her finding on the 
ground (c) appeal, in paragraph 33, that "these three new buildings cannot benefit from any 
consent for a change of use because that consent applies to buildings which had existed 
before the operational development took place but which no longer exist". All of this, it seems to 
me, is beyond criticism in proceedings such as these.

  44.     The same findings and conclusions also informed the inspector's consideration of the 
ground (f) appeal. In paragraph 85 she confronted the argument put forward on the basis of 
"the Mansi principle". She stated the principle accurately. But she concluded, in effect, that 
there could be no application of it in a case such as this, where the three buildings were "new 
buildings" and had "no pre-existing lawful use rights". This conclusion matched her relevant 
findings of fact on the previous grounds, and it was correct in law. She also found, in paragraph 
86, that, despite the "alternative solution" put forward on behalf of Mr Oates in the "schedule of 
works", which she considered insufficiently precise, there were no "obvious solutions which 
would remedy the breach and overcome the harm identified" - a conclusion that is not said to 
be irrational. In the circumstances she could only conclude that the requirement in the 
enforcement notice to remove the three buildings was not excessive. These, again, were 
issues of fact and judgment for the inspector. They are not matters for the court.    
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  45.     In summary, in my view, the inspector correctly applied the relevant provisions of the 
statutory scheme to her determination of each ground of appeal against the enforcement 
notice, and her conclusions were entirely consistent with relevant authority, including Mansi.

  46.     On that analysis, the appeals cannot succeed on the first two grounds, or on the fifth. Mr 
Straker's attack on the inspector's approach and conclusions fails in its main thrust. It does not, 
and cannot, dislodge her finding, contrary to the evidence and argument presented to her on 
behalf of Mr Oates, that the buildings against which the council had enforced were, in fact, 
"new buildings", in whose structure the remaining fabric of the original buildings had been fully 
integrated, so that they no longer existed as buildings, even in part. Having made that finding 
on the ground (b) appeal, and having reached the conclusion she did on that ground, she was 
entitled to find and conclude as she did on the others. 

  47.     As the judge held, it is also wrong to suggest that the inspector was at fault in failing to 
consider the definition of "building" in section 336 of the 1990 Act, which includes a "part" of a 
building. The situation here is quite different from that considered by the court in Wyre Forest 
District Council v Secretary of State for the Environment [1990] 2 A.C. 357, on which Mr Straker 
relied. In that case the validity of the enforcement notice depended on whether there was a 
"caravan" or not, within the relevant statutory definition. This was a question with only one 
possible answer, applying the statutory definition. In this case, by contrast, there is no dispute 
that there were "buildings" on the site, within the definition in section 336. The inspector was 
not considering whether there was or was not "part" of a building on the site, such as to be, in 
itself, a "building" within the statutory definition, but rather whether, as a matter of fact, the 
buildings that had now been erected on the site were or were not "new buildings" - even though 
parts of the original buildings left in place after the works of demolition had been incorporated 
into those now constructed. She dealt with the right question, not the wrong one. Her finding 
that there were now, in fact, three "new buildings" on the site is not upset by the submission 
that parts of those "new buildings" were not, in themselves, new fabric but old. And, as Mr 
Glenister submitted, for a structure or piece of structure to be "part of a building" there must in 
the first place be a building of which it can be a part. If the buildings now on the site were, as 
the inspector found, "new buildings", it follows that the remaining fabric of the original buildings 
was no longer part of those original buildings, but was now part of the "new buildings" 
themselves. 

  48.     Having found that the buildings were "new buildings", constructed without planning 
permission, the inspector was not compelled to conclude that the remedy for the breach of 
planning control was anything less than complete demolition. Indeed, in the circumstances it is 
hard to see how any other conclusion could have been justified.

  49.     Mr Straker was, of course, right to submit that the enforcement of planning control should 
not be used to deprive landowners of lawful rights. That, however, is not what happened in this 
case. Here, as the inspector concluded, the landowner had no lawful rights in the three "new 
buildings" he had constructed on the site without having first sought and obtained the 
necessary planning permission for them. Such lawful use rights as had attached to the original 
buildings were lost when those buildings ceased to exist as buildings and "new buildings" had 
replaced them. That is the effect of the inspector's relevant findings and conclusions. So the 
requirement in the enforcement notice to demolish the buildings entirely did not deprive Mr 
Oates of any established lawful rights. No such rights subsisted. There was, therefore, no 
breach of the "Mansi principle". On the facts as found by the inspector, that principle was 
simply not engaged. 

  50.     Whatever force there might be in Mr Straker's argument that the Mansi doctrine could, in 
principle, be extended to apply not only to lawful use rights but also to operational 
development, I cannot see how, at least in a case such as this, it could offer any greater 
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protection against "over-enforcement" than is already inherent in the express provisions of the 
statutory scheme. But that point can remain moot in these appeals, because on the inspector's 
findings of fact it does not arise. The operational development here, as found by the inspector, 
was the construction of three "new buildings", which had not been lawfully erected and which 
had no lawful use rights of their own. The buildings to which lawful use rights had attached 
were no longer in existence. There was nothing, either by way of lawful use or by way of lawful 
operational development, for the "Mansi principle" to bite upon.

  51.     For essentially the same reasons, the argument in the third ground of appeal must also 
be rejected. As Mr Glenister submitted, a lawful use right attaching to a building can only be 
exercised while that building survives so as to be physically capable of being used for the 
relevant purpose. In this instance, on the inspector's findings of fact, that was not so. The 
identifiable remains of the original buildings no longer had any independent existence as 
buildings capable of being lawfully used as such. They had been metamorphosed into "new 
buildings". The "pre-existing lawful use rights", as the inspector described them in paragraph 85 
of the decision letter, did not subsist after the buildings to which they had attached were 
replaced by "new buildings" with no lawful use of their own. As the inspector effectively 
concluded, on the facts of this case, section 57(4) did not produce that result.

  52.     The fourth ground of appeal is also unsustainable. There is nothing in the decision letter 
to indicate that the inspector left out of account any relevant matter of fact, or that she reached 
her conclusions on any of the statutory grounds of appeal on the basis of her anticipation of 
further works of construction on the site, and not merely the works already carried out. If she 
did not refer to every piece of evidence, or give to any of the evidence as much weight as she 
was invited to do by counsel for Mr Oates at the inquiry, that does not amount to an error of 
law. She referred to the salient parts of the evidence as to what had been done on the site. She 
did not base her findings and conclusions on work not yet undertaken. Her reference to the 
drawings of the proposed development, which had been presented to her in evidence on behalf 
of Mr Oates, did not pre-empt her consideration of the development already in place. This is 
plain from paragraph 27 of the decision letter.   

  53.     Lastly, I should acknowledge a point made on behalf of the Secretary of State in his 
respondent's notice - that in an appeal under section 289 the court should refuse to entertain 
arguments not put to the inspector in the appeal under section 174 (see, for example, the 
judgment of Mr George Bartlett Q.C., sitting as a deputy judge of the High Court, in South 
Oxfordshire District Council v Secretary of State for the Environment, Transport and the 
Regions [2000] P.L.C.R. 315, at p.329). In many cases, however, it will not be easy to 
disentangle from each other arguments with a common thread. The arguments put to us here 
do have a common thread, which is the complaint of "over-enforcement". I have therefore dealt 
with them all, without attempting to distinguish those that were firmly before the inspector from 
those that were not. 

               Conclusion             

  54.     For the reasons I have given, I would dismiss these appeals.

               Lord Justice McCombe             

  55.     I agree.

               Lord Kitchin             

  56.     I also agree.
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SMITH BERNAL 

 

1. MR JUSTICE SULLIVAN: 

INTRODUCTION 

2. This an application under section 288 of the Town and Country Planning Act 1990 to quash a 

decision of an Inspector contained in a decision letter, dated the September 2000 (the “Decision 

Letter”), dismissing the Claimant's appeal against the non-determination by the Second 

Defendant (“the Council”) of its application for planning permission to change the use of four 

former agricultural buildings from agricultural to B2 and B8 use. 

3. The appeal site lies to the west of the M62 motorway, which in this vicinity runs approximately 

north-south from junction 25 in the south to junction 26 in the north. To the west of the site is 

the A643. Highmoor Lane, from which access to the appeal site is gained, runs to the north of the 

site in approximately a westerly to easterly direction from the A643 up to the motorway where 

it is stopped up. Immediately to the east of the site, and between it and the M62, is Hartshead 

Moor Motorway Services Area. 

4. The appeal site is largely surrounded by a golf course, the clubhouse being located alongside 

Highmoor Lane to the north of the four agricultural buildings. To the south, across the golf 

course and other open land, is the settlement of Clifton, which lies on the edge of the urban 

area around Brighouse. On the ordnance survey a number of rights of way are shown crossing 

the open land to the south and the southwest of the site and between it and Clifton. The site 

lies within the Green Belt. 

5. It is important to note at the outset that a challenge under section 288 to the validity of an 

Inspector's decision on an appeal under section 78 may be made only upon the grounds that the 

Inspector's decision: (1) is not within the powers of the Act; or (2) that any  of the relevant 

requirements have not been complied with in relation to the decision.  

6. An application under section 288 is not an opportunity for a review of the planning merits of an 

Inspector's decision. An allegation that an Inspector's conclusion on the planning merits is 

Wednesbury perverse is, in principle, within the scope of a challenge under section 288, but the 

court must be astute to ensure that such challenges are not used as a cloak for what is, in truth, a 

rerun of the arguments on the planning merits. 

7. In any case, where an expert tribunal is the fact finding body the threshold of Wednesbury 

unreasonableness is a difficult obstacle for an applicant to surmount. That difficulty is greatly 

increased in most planning cases because the Inspector is not simply deciding questions of fact, 

he or she is reaching a series of planning judgments. For example: is a building in keeping with 

its surroundings? Could its impact on the landscape be sufficie ntly ameliorated by landscaping? 

Is the site sufficiently accessible by public transport? et cetera. Since a significant element of 

judgment is involved there will usually be scope for a fairly broad range of possible views, none 

of which can be categorised as unreasonable. 

8. Moreover, the Inspector's conclusions will invariably be based not merely upon the evidence 

heard at an inquiry or an informal hearing, or contained in written representations but, and this 

will often be of crucial importance, upon the impressions received on the site inspection. 

Against this background an applicant alleging an Inspector has reached a Wednesbury 
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unreasonable conclusion on matters of planning judgment, faces a particularly daunting task. It 

might be thought that the basic principles set out above are so well known that they do not 

need restating. But the Claimant's challenge in the present case, although couched in terms of 

Wednesbury unreasonableness, is, in truth, a frontal assault upon the Inspector's conclusions on 

the planning merits of this Green Belt case. 

9. The assault commences with the witness statement of Mr Newton, the Claimant's managing 

director. The witness statement seeks to re-argue the planning merits, producing a great deal of 

additional material and argument that was not placed before the Inspector. For example, there 

are a large number of photographs of the site and surroundings marked-up to identify various 

features; there are additional plans and a series of photomontages contained in a report dated 

17th October 2000. Such argument and evidence is wholly inappropriate in an application under 

section 288: see the notes contained in paragraph 288.21 of the Encyclopedia and Glover v 

Secretary of State for the Environment (1980) JPL 110. 

10. There will seldom be a need for anything beyond purely formal evidence to produce the 

decision letter and the material before the Inspector relevant to the grounds of challenge in 

section 288 applications. In exceptional cases, as described in paragraph 288.21 of the 

Encyclopedia, it may be necessary to produce additional evidence, for example to show that 

“some matter of real importance has been wholly omitted from the Inspector's report.” But such 

cases will be rare, and even in those cases applicants should firmly resist the temptation for 

their evidence to stray into a discussion of the planning merits. The court is sometimes prepared 

to stretch a point and look at, for example, an ordnance survey plan if the parties agree that it 

helpfully and, in an entirely non-controversial manner, illustrates an aspect of the grounds of 

challenge. But additional, contentious, illustrative material, of the kind produced by the 

Claimant in the present case, should not be produced in support of applications under section 

288. To admit such material in evidence would merely open the door to challenges upon the 

planning merits. 

11. On behalf of the Claimant, Mr Craig invited me to look at the maps, photographs, and 

photomontages because otherwise I would be unable to appreciate what the Inspector would or 

should have seen on her site inspection. This only goes to illustrate the difficulties inherent in 

the applicant's challenge. Maps and photographs may be helpful but they are no substitute for a 

site inspection. As those who attend planning inquiries know only too well, photomontages are 

often very far from being uncontroversial when produced in evidence and photographs not 

infrequently contradict the proposition that the camera cannot lie, particularly when questions 

of landscape impact are in dispute. 

12. The use of the ordnance survey plan to get one's bearings in relation to the location of the 

application site and surrounding features does not present the same problems, and to that 

limited extent (but only to that extent) I am prepared to look at the ordnance survey plan.  

13. Mr Craig drew my attention to the decision of Mr George Barlett QC, sitting as a deputy judge of 

the High Court, in South Oxfordshire District Council v Secretary of State for the Environment, 

Transport and the Regions [2000] V2 All ER 667. The Encyclopedia in paragraph 288.16 summaries 

the effect of his decision in this way: 

“...there was no general rule that a party to a planning appeal was to be 

prevented from raising, in a challenge to that decision, an argument that had not 
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been advanced in representations made on the appeal. If the inspector had 

omitted a material consideration, the decision could be unlawful, 

notwithstanding that the matter had not been raised in representations.”  

14. It is important that the South Oxfordshire decision is not regarded as a licence to introduce new 

material, that is to say material that was not before the Inspector, in section 288 applications. 

That this was not the deputy judge's intention is plain from the manner in which he dealt with 

the two additional grounds of challenge that were in contention in that case. The background 

was that the planning authority, whose refusal of planning permission had been overturned on 

appeal by an Inspector, sought permission to introduce two arguments before the learned 

deputy judge: firstly, relating to intermittent use; and secondly, relating to the adequacy of a 

condition. 

15. The defendants objected upon the basis that the former argument would require new evidence 

and the latter could have been dealt with by way of suggested modifications if it had been 

raised before the Inspector. The judge accepted the validity of those objections and refused to 

permit the amendments containing the new grounds to be argued. 

16. Whilst I accept that there is no general rule preventing a party from raising new material in a 

section 288 application, it will only be in very rare cases that it would be appropriate for the 

court to exercise its discretion to allow such material to be argued. It would not usually be 

appropriate if the new argument would require some further findings of fact and/or planning 

judgment (matters which are for the Inspector not the Court).  

BACKGROUND 

17. Before turning to the decision letter and the Claimant's criticisms of it, I should mention three 

matters of background. First, there had been an earlier proposal to use these agricultural 

buildings for industrial purposes which went to appeal in 1992. In his 1992 decision letter the 

Inspector said, inter alia: 

“To the north, west and south of the site there is open agricultural land, which 

generally slopes down from north to south and is predominantly used for 

grazing. The M62 passes nearby to the east, and a motorway service area abuts 

the appeal site on this side.”  

18. The Inspector concluded that the principal issue in the case was: 

“...whether the proposal would be prejudicial to the objectives of Green Belt 

designation, taking into account any special circumstances involved in the 

proposal.”  

19. He continued: 

“Because of the generally open nature of much of the surrounding countryside, 

the existing buildings on the appeal site (together with some of the outside 

storage) are relatively prominent in the landscape. To some extent, longer 

distance views of the site from the west are constrained by land contours: to the 

east, the landscaping associated with the motorway service area also limits 

views of the appeal site. However from other directions, particularly the north 
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and south-east, the large buildings on the site are clearly visible across 

agricultural land, often from long distances. As a result, and because of their size 

and modern appearance, they stand out in what is otherwise a relatively 

unspoilt tract of open countryside.” 

20. In paragraph 8 of the 1992 decision, the Inspector concluded that the proposals at that time 

would have involved a significant amount of alteration of the buildings and also that there 

would be what he described as a range of ancillary activities associated with the industrial use: 

hardstandings, loading and unloading areas, car parking and the like.  

21. In paragraph 9 of his decision he said: 

“In my view, therefore, the appeal proposal would result in a far more intensive 

use of the site as a whole than at present, despite the non-traditional type of 

agricultural business currently undertaken here. I believe that use of the appeal 

site for industry would result in significant changes to both the appearance of 

the site and the amount of activity generated by it, and that these changes 

would be readily apparent in the wider landscape.”  

22. The second matter is that since 1992 there have been changes on the ground, a golf course has 

been constructed, a motel has been constructed and subsequently extended on the motorway 

service area site. The Claimant also argued that the new application had changed since the are a 

of the site upon which ancillary activities (such as parking) could take place had been more 

tightly constrained.  

23. The third matter is that the Council was persuaded by the Claimant's arguments and accepted its 

officers' recommendation that the application should not be opposed. The Council sent the 

Inspector a copy of the officers' report under cover of a letter explaining its position in respect 

of the non-determination. 

24. In view of some of the Claimant's criticisms of the decision letter, it is relevant to note the 

following matters which emerge from the officers' report. First of all, under “Relevant Planning 

History” the officers told the Council that there were a number of applications, one concerned a 

proposed grain store and another concerned a renewal of permission for four poultry units, one 

of which lies partly within the appeal site. The latter application, in respect of the poultry units, 

had not yet been determined. The former application, the grain store, awaited the signing of a 

legal agreement. 

25. The report noted that two letters of objection had been received and objectors were arguing, 

amongst other things, that the proposal would encroach into the Green Be lt and that a more 

intensive use would be detrimental to visual amenity and would detract from the rural character 

of the area. So far as the officers' assessment was concerned, they looked, firstly, at the Green 

Belt issue. They referred to the relevant policies in the Unitary Development Plan and to PPG2, 

which deals with the Green Belt. They discussed the main reasons for dismissing the 1992 

appeal, and continued: 

“In order to address these concerns, [that is to say the concerns raised in the 

1992 appeal] the proposal now has a much reduced curtilage with parking and 

hardstanding areas confined to a yard which would be screened to a large extent 

by the existing buildings and fencing. In addition, some screen mounds have 
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been formed in front of the main buildings so as to reduce the prominence of 

the buildings and screen the service road. It is also fair to say that the extensive 

tree planting that has been carried out in connection with the adjacent golf 

course has matured significantly since the appeal decision which has again 

helped to the make the buildings less prominent in the landscape generally.  

There are also concerns about the impact of additional activity that would be 

generated but it is borne in mind that the access roads leading to the site are  

good, there is the motorway service area adjacent which itself generates 

activities over a 24 hour period and the golf course which again attracts a 

reasonable level of activity. 

Taking all the above into account therefore, although there is some concern over 

the scale of the proposed development, it is not considered that material harm 

to the openness, character, function or visual amenity of this part of the Green 

Belt could be substantiated and, therefore, the proposal would not be 

considered to conflict with Green Belt policy.”  

26. The report then dealt with highways and accessibility, noting that the relevant policies in the 

UDP expected large employment-creating developments to be readily served by public 

transport and to be conveniently located in respect of the strategic road network. The report 

continued: 

“Whilst the road links to the site are considered to be reasonably good, there is 

concern about the limitations of public transport links to the site. Clearly, advice 

in PPG13 seeks to reduce reliance on car-borne travel although the most recent 

draft PPG13 also recognises that local authorities should also encourage 

sympathetic re-use of existing buildings for employment uses in rural areas.”  

27. The report then dealt with the infrequency of the bus service along the adjacent highways and 

concluded in this way: 

“Given that the buildings are existing and there are policies which positively 

support their re-use, particularly from employment uses, that there are other 

commercial activities in the vicinity and that the former agricultural uses would 

also have generated a certain level of employment (albeit much less than 

proposed), it is considered that the concerns over accessibility in themselves are 

not sufficient to have justified refusal of the proposal...”  

28. Under “Visual Amenity” the report considered that further landscaping and screen fencing ought 

to be carried out to provide good screening, however this could be achieved through the 

imposition of conditions. In conclusion the report said this: 

“It is concluded that although there are reservations concerning the scale of the 

development and accessibility issues, these would not be so substantial as to 

have justified a refusal of the application were it to have been determined...”  

29. In short, the officers were not saying that there were no concerns on Green Belt and accessibility 

issues. There were concerns. But in the officers' judgement those concerns were not sufficient 

to warrant a refusal of planning permission. 

R (on the application of Newsmith Stainless Ltd) v Secretary of State for Environment Transport and The Regions [2001] EWHC 74 (Admin)74



SMITH BERNAL 

30. THE DECISION LETTER AND THE GROUNDS OF CHALLENGE 

31. In paragraph 1 of the decision letter, the Inspector noted that the Council was not opposed to 

the appeal being allowed. She identified the main issues in paragraph 2: 

“Having read the representations and visited the appeal site and surroundings, 

[on an accompanied site visit on 30th August 2000] I consider the main issue in 

this case to be whether or not the appeal proposal constitutes appropriate 

development in the Green Belt and, if not, whether there are any very special 

circumstances sufficient to outweigh the consequent harm together with any 

other harm which may be identified.”  

32. There is no suggestion that the Inspector failed to correctly identify the main issues.  

33. In paragraph 3 she then set out the relevant policies in the Calderdale Unitary Development Plan 

(“the UDP”). Policy N105 included as appropriate development within the Green Belt the reuse 

of buildings with a cross-reference to policy N13. She continued:  

“Policy N13 states that the Council will support the re -use and adaptation of 

buildings in Green Belt ... provided that they meet the following criteria... These 

include: (i) the form, bulk and general design of the buildings are in keeping 

with their surroundings or can be improved in their appearance to remove any 

adverse impact on the landscape; and (iii) the conversion does not have a 

materially greater impact than the present use on the openness of the Green 

Belt, and the purposes of including land in it or on the character of the 

countryside in general. 

UDP Employment Policy E3 states that outside the Primary Employment Areas 

shown on the Proposals Map, where local job opportunities and accessibility to 

the Primary Employment Areas can be difficult, the Council will support 

proposals for appropriate new industrial or commercial development.”  

34. She then turned in paragraph 4 to central government guidance on the reuse of buildings in the 

Green Belt and said that guidance was given in PPG2 at paragraphs 3.7 to 3.9 and at Annex D: 

“Paragraph 3.8 states that the re-use of buildings inside a Green Belt is not 

inappropriate development subject to exceptions which include that a proposal 

does not have a materially greater impact than the present use on the openness 

of the Green Belt and the purposes of including land in it; and that the form, bulk 

and general design of the buildings are in keeping with their surroundings.”  

35. Again, there is no suggestion that the Inspector failed to identify the relevant policies both at 

national level and in the UDP. 

36. In paragraph 5 the Inspector gives the dimensions of the four former agricultural buildings.  

“The buildings are former cattle sheds measuring 1140msq, 1200msq, 1320msq, 

and 1500msq in floor area.”  

37. She then describes their disposition upon the site and certain other features of the site.  
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38. Against that background, Mr Craig conveniently grouped his arguments by reference to the 

succeeding paragraphs in the decision letter. I  will deal with them in the order of his 

submissions. 

39. First of all paragraphs 6 and 7. They are as follows: 

“6. The complex of massive buildings occupies an elevated position on rising 

ground above the village of Clifton. The combined lengths of Units 3 and 4 are 

starkly visible on approach from the south-west along the A643. Trees and 

bushes have been planted beyond the perimeter of the site in connection with 

the golf course which now surrounds it. However, on the all -important 

south-western boundary their potential as an ultimately effective screen is 

limited by a sharp fall in land level towards an ornamental lake. Planting on the 

lower levels would take many years to reach an effective height. The site itself 

contains no landscape planting, and insufficient space to accommodate an 

effective landscape belt. 

7. Purely by virtue of their purpose as agricultural buildings the appeal units 

could be considered appropriate in the open Green Belt landscape whilst they 

were in use for agriculture. However, their elongated form, massive bulk and 

stark design are not in themselves in keeping with their rural surroundings. I am 

not confident that imposing conditions to secure an improvement in the 

external appearance of the building, as Footnote 1 to paragraph 3.8(d) of PPG2 

suggests, would be adequate to overcome the harmful impact of their mass in 

the landscape. In the circumstances I consider that the appeal proposal would 

constitute inappropriate development in terms of PPG2 and UDP Policy N13(i). 

It is said that in these paragraphs the Inspector misinterpreted or misapplied 

PPG2 because she was required to assess the buildings in their surroundings. 

Although the Inspector describes the surroundings as rural, it is submitted that 

she wholly failed to take into account or even mention the immediate proximity 

of the M62 motorway and the Hartshead Moor Motorway Service Area, those 

being features which the Council had considered important matters in assessing 

the application. 

It is further argued that it must have been an important factor to consider what 

would be the effect of leaving the buildings empty and the Inspector did not 

address that issue anywhere in her decision letter. It is then said that the 

Inspector relied on findings of fact which were Wednesbury unreasonable. The 

finding that the buildings are not in themselves in keeping with their rural 

surroundings was unreasonable having regard to the fact that those surroundings 

included the immediately adjacent motorway and the motorway service area as 

well as the golf club buildings. 

It is said that the Inspector's lack of confidence that screening would be effective 

was Wednesbury unreasonable in the light of a number of factors. Those factors 

include the extent to which screening had already been effective to screen parts 

of the motorway service area; screening that had been effective on the golf 

course and the proposition that further screening could be achieved by means of 
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a landscaping condition, which the Council had been content to accept. It is said 

that in the absence of any explanation it was unreasonable to conclude that 

screening by planting would be frustrated by the fall in the land level to the 

southwest of the buildings. 

It is further submitted that given all of the immediately surrounding land was in 

the ownership of the applicant and had been the subject of extensive 

landscaping and planting as part of the golf course, the Inspector should not have 

relied on the absence of space for landscaping within the application site itself. 

Mr Craig accepted that nobody visiting the site and the surrounding area could 

fail to have noticed the presence of the M62 and the motorway service area and 

the golf course. He did not suggest that the Inspector had failed to notice these 

features, but he did submit that in assessing the surroundings the Inspector 

failed to take them into account. Alternatively, they were such important 

features that she should have specifically referred to them in her decision letter.  

To deal with that last point first. The decision letter is addressed not to the world 

at large but to the parties to the appeal, who will be well aware of all the 

arguments and of the surrounding circumstances: see Seddon v the Secretary of 

State for the Environment [1978] JPL 835 (noted in paragraph 288.17 of the 

Encyclopedia of Planning Law). 

The existence of the M62 and the motorway service area was perfectly obvious 

to all of those involved in the appeal. Those features had been referred to both 

by the local planning authority and by the Claimant in its written 

representations. There was no need for the decision letter to spell out the 

obvious. The Inspector went on an accompanied site inspection. There was 

ample opportunity for the parties to draw her attention to the M62, if indeed it 

was necessary to do so. 

I can see no basis for the submission that the Inspector must have ignored the 

existence of the MSA and the motorway in reaching the conclusion that the 

buildings were not “in keeping with their rural surroundings”. Motorways  

frequently pass through rural areas. Motorway service areas, since they are there 

to serve motorways, often have to be located in rural areas as well. Whether the 

surroundings of this appeal site, including the motorway and the MSA, could 

fairly be described as rural was a matter for the Inspector to judge. 

It is difficult to see how her view can be described as Wednesbury unreasonable 

when her colleague in 1992, having referred to the motorway and the MSA 

specifically in his decision, and also referred to the existence of the planning 

permission for the golf course, felt able to refer to the generally open nature of 

much of the surrounding countryside and to the buildings standing out in what 

was otherwise a relatively unspoilt tract of open countryside. 

Turning to the question of screening. I have already mentioned the planning 

authority's view. It was not that there was no need for further screening, it was 

that further landscaping and screening was required but the planning authority 

was satisfied that effective screening could be achieved. The Inspector 
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disagreed. She was entitled to do so. She had to form her own planning 

judgment as to the adequacy of the existing and any proposed screening.  

Mr Craig referred to the fifth proposition in the summary of the Seddon case 

contained in the Encyclopedia of Planning Law: 

“If the Secretary of State differs from his Inspector on a finding of fact and takes 

into account any new evidence or matter of fact not canvassed at the inquiry he 

must, if this involves disagreeing with the Inspector's recommendations, notify 

the parties and give them a least an opportunity of making further 

representations.”  

40. Rule 12 of the Inquiry Procedure Rules.” 

41. Mr Craig accepted that there was no breach of the rules here, but he submitted, by way of 

analogy that if the Inspector wished to disagree with the Council's assessment fairness required 

that the Claimant be given an opportunity to meet the point. That, in my judgment, is to  confuse 

findings of fact with questions of planning judgment. On matters of planning judgment, having 

heard the views of the parties, the Inspector was perfectly entitled to disagree with their 

judgments and to reach her own view. She was not obliged to give the parties a further 

opportunity to comment upon the matter. 

42. Mr Craig submits that if the Inspector disagreed with the planning authority she should have 

explained why. In my judgment she did. In the passage that I have re ad out she explained that 

the potential for effective screening from the southwest was limited by the sharp fall in the 

land. She was entitled to be concerned, in particular about the views from the southwest, 

because of the relationship of the site to the village of Clifton and the footpath network. 

43. The fact that she was entitled to reach the view set out in paragraph 6 of the decision letter is 

confirmed by the fact that in that paragraph she was echoing the earlier Inspector's concerns 

about the visual prominence of the buildings. Those views were reached of course before the 

golf course had been laid out. But the Inspector in paragraph 6 is plainly aware that the golf 

course has been laid out, she indeed refers to the fact that trees and bushes had been planted in 

connection with the golf course which now surrounds the site.  

44. It is said that the Inspector should have given more details, for example why she thought that 

trees would not grow to the required height; or why landscaping outside the application site 

would not sufficiently screen buildings of this size. The Inspector was obliged to give the 

reasons for her decision, she was not obliged to give detailed reasons for those reasons. 

Moreover, she had to deal with the adequacy or otherwise of the landscaping on the basis of the 

material before her. There were no detailed proposals for landscaping outside the site, much 

less any detailed evidence about the growth rates of particular species of tre e. The Council had 

suggested the imposition of a condition. The Claimant had made only a passing reference to 

“further landscaping will enhance the area”. The practical difficulties of introducing effective 

landscaping within a golf course on falling ground, to screen large buildings standing in an 

elevated position must have been obvious to all concerned. In the absence of any indication as 

to how that problem might be resolved, the Inspector was fully entitled to conclude as she did.  

45. As to what would happen if the appeal was dismissed - would the buildings be left empty and in 

a deteriorating condition? - there was simply no information before the Inspector. I have read 
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through the applicant's written representations. Contrary to the submissions advanced by Mr 

Craig, largely upon the basis of Mr Newton's planning arguments in his witness statement, the 

written representations before the Inspector did not suggest that the buildings would be 

retained and left to fall into a derelict condition if the appeal was dismissed. The Claimant and 

the local planning authority said nothing to the Inspector about the future of the buildings if the 

appeal was to be dismissed. Common sense might cause one to question whether the Claimant 

would permit large derelict buildings to remain in the midst of its golf course not far from the 

clubhouse. Whether that would be a realistic prospect would have been a matter for the 

Inspector to consider if the Claimant had raised it as an argument in the appeal. I add reference 

to this point because the Claimant made it clear in its representations to the Inspector that it 

would not propose any development which “would jeopardise the considerable investment” in 

the golf club of which it was, understandably, proud. 

46. PARAGRAPH 8 

47. Paragraph 8 of the decision letter is as follows: 

“The Appellant manufacturing company is itself the intended user. The evidence 

is that commercial vehicle movements would be in the order of 2 or so per day. 

However, for a B2/B8 use on so large a site this strikes me as an unusually low 

figure. It may genuinely apply to the Appellant company at the present time. 

However, if permission were granted it would be hard to control future 

intensification of commercial vehicle movement above that level, whether the 

site continued in occupation by the Appellant or by some other user. The site has 

the capacity and the potential to generate large numbers of commercial lorry 

movements. The comings and goings of farm traffic and of other commercial 

vehicles associated with the livestock enterprise, where appropriate to the 

Green Belt. The vehicle movements associated with a manufacturing and 

distribution use, on the scale represented by the site, could be significantly 

different in number and in kind. The purposes of Green Belt include, according 

to PPG2 paragraph 1.5, to assist in safeguarding the countryside from 

encroachment. The potential scale and volume of traffic movement to and from 

and within the appeal site would in my view constitute encroachment upon the 

countryside. On that account I consider that the appeal proposal would 

represent inappropriate development in the Green Belt in terms of PPG2 

paragraph 3.8(b) and UDP Policy N13 (iii).”  

48. It is submitted that the Inspector's conclusion that the development would be inappropriate 

because of the potential scale and volume of future traffic movements is Wednesbury 

unreasonable. It is said that the Inspector failed to assess the matter by reference to existing 

traffic movements; rejected the planning authority's conclusions as to the likely traffic 

consequences without any cogent explanation; did not measure future movements by 

reference to existing levels of traffic along the A643 into and out of the golf club, into and out of 

the motorway service area, and along the road that would service the site and along the 

motorway itself. It is said that the Inspector's conclusions were entirely speculative and wholly 

unsupported by evidence. It is said that she erred in concluding that the non-agricultural traffic 

movement, even if no greater in scale, volume, or type than any traffic movement occasioned 

by agricultural use, would constitute encroachment into the Green Belt. I propose to deal with 

these complaints fairly shortly against the background which I have set out above.  
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49. Firstly, the Inspector was not bound to accept the planning authority's view. Secondly, she was 

perfectly entitled to conclude that if four substantial buildings were to be used for industrial 

purposes rather than agricultural purposes, there was at least the potential for more traffic to be 

generated and that, notwithstanding the presence of traffic generated by the MSA and the 

motorway, there would be an encroachment upon the countryside. The significance of that 

encroachment was a matter for her to assess. It is perfectly true that the Inspector did not refer 

to any detailed traffic figures, that was for the simple reason that no detailed traffic figures 

were provided for her, either of the traffic to the previous agricultural use or of traffic on the 

A643, of traffic into and out of the MSA, or along the motorway. Mr Newton sought to provide 

such information in his witness statement. The information was not before the Inspector and it 

is not, therefore, properly admissible in this court. 

50. The Inspector had to assess the issue as best she could upon the information available, which 

included the fact that a 100 persons were proposed to be employed upon the site. In the light of 

the material available the conclusions in paragraph 8, far from being unreasonable are 

eminently reasonable, not least because they echo the concerns of her predecessor in the 1992 

appeal. It will be recorded that that Inspector was concerned that “the appeal proposal would 

result in a far more intensive use of the site as a whole than at present.” It will also be 

remembered that the Council had “some concerns” as to the impact of additional activity. The 

Council were not suggesting that there would be no additional activity. They recognised that 

there would be some additional activity but did not feel it was such as to warrant a refusal. The 

Inspector disagreed, as she was perfectly entitled to do upon what was preeminently a question 

of planning judgment. 

51. PARAGRAPH 9 

52. Paragraph 9 is as follows: 

“Some space for lorry parking is available on the hardstanding beside Unit 4. 

However, much of this is at a high level, from which lorries could well be visible 

from a distance, from the A643 or from public tracks and footpaths on the lower 

ground to the south. Lorries are not usually coloured with the purpose of 

blending into the landscape: on the contrary, they are designed to stand out. 

Because of the drop in land levels, neither the actual nor the potential screening 

available would in my view be adequate to conceal lorries on the perimeter road 

and on the hardstanding. On that account I consider that the proposal would 

conflict with the openness of the Green Belt, and would constitute inappropriate 

development in the terms of PPG2 [and UDP policy].”  

53. It is said that these conclusions are Wednesbury unreasonable because they assume, without 

any evidence, that numbers of brightly coloured lorries, visible from the A643 to the southwest, 

will be parked on the site throughout a substantial part of the day, in positions which are 

incapable of being screened. It is said that these conclusions of the Inspector ignore the fact that 

from the same vantage point one can see the lorries on the motorway and one can see the 

traffic going to and from the golf course and the MSA. 

54. Again, the criticism is made that the Inspector has rejected the Council's conclusion without 

giving any reason for so doing. Similar observations apply in respect of these complaints as they 

do in respect of the complaints that are dealt with above. The Inspector was entitled to disagree 
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with the planning authority's view. Her conclusions in paragraph 9 are, in my judgment, 

unimpeachable. The challenge amounts to no more than the proposition that because of the 

proximity of the M62 and the motorway service area she should have accorded less weight to 

this particular factor, that is to say the visibility of the lorries which would inevitably be parked 

upon the site. Questions of weight were for her having inspected the site. Again, it will be noted 

that her concerns in this respect echo those of her predecessor in 1992.  

55. PARAGRAPH 10 

56. Paragraph 10 is as follows: 

“The proposal would bring with it a 100 jobs. However, it is not clear whether 

some or all of these would be relocated from existing premises. I have no 

evidence that access to employment is especially difficult in this part of the 

District. Without such evidence, I consider that UDP Policy E3 adds little weight 

in favour of the proposal. Government planning policy guidance on the location 

of employment at PPG13 emphasises at paragraph 2.1 the need to promote 

strategies to reduce the need to travel. I take this to include the movement of 

commercial traffic as well as journeys to work. At paragraph 3.5 it states that 

local authorities should avoid major developments in locations not well served 

by public transport or otherwise readily accessible to a signi ficant local 

residential work force. The jobs would be provided in a location well beyond 

major centres of population. The A643 is a bus route: but I have no evidence that 

the employee base is likely to be served by that route at appropriate working 

times. The Appellant offers a minibus service, but has submitted no S106 

undertaking to provide such a service. On balance, I consider the evidence 

inadequate to demonstrate that the appeal proposal would comply with the 

provisions of PPG13.”  

57. It is submitted that these findings of the Inspector are in error because she has treated PPG13 as 

imposing some kind of mandatory threshold entitling her to reject the application and has failed 

to take into account the recent revisions to the PPG13 dealing with employment opportunities 

in rural areas, and failed to take into account the provisions of the UDP and, more importantly, 

the observations of the planning authority in relation to employment opportunities.  

58. It is further said that these conclusions are Wednesbury unreasonable because the Inspector 

asserts that the development is well beyond the major centres of population, without setting 

out any foundation for that conclusion. It is said she ignores the proximity and impact of the M62 

and unfairly and unreasonably rejects the offer to provide a minibus service because it is not 

contained in any formal section 106 agreement. 

59. At this stage of her decision, the Inspector has concluded that the proposed development would 

be inappropriate development in the Green Belt and she is, therefore, considering whether 

there are very special circumstances which would justify the granting of permission. The most 

obvious potential special circumstance is the issue of employment. She therefore considered 

the extent to which the provision of employment at this particular location would or would not 

comply with the guidance in PP13. For the reasons she gave, she concluded on balance that it 

would not. In my judgment that conclusion was open to her upon the material before her. I do 

not understand the relevance of the references to the proximity of the M62 and the motorway 
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service area in the Claimant's submissions, since the whole thrust of PPG13 is to reduce reliance 

upon the private car, as explained in the Council's report. 

60. As to the Inspector's proposition that the development is well beyond the major centres of 

population. It will be recalled that her predecessor in 1992 felt able to describe the site as being 

in an isolated position. The Council had reservations on the issue of accessibility but it 

considered that its concerns over accessibility “in themselves are not sufficient to have justified 

refusal”. 

61. The short answer to the Claimant's submissions on this point is that the Inspector shared the 

concerns of the Council and, as a result, concluded that the provision of employment at this 

location was not in accord with PPG13. There is nothing unreasonable about that conclusion. 

Again, the Inspector was obliged to proceed upon the basis of the information that was laid 

before her. There was no information for example as to where the 100 employees lived, save 

that the Claimant's written representations had said that they “lived in nearby towns and 

villages”. There was no evidence about how the employees currently travelled to work; no 

information as to how they would travel to the application site.  

62. The Council in its letter to the Inspector had said this: 

“In addition, the Council's concerns over accessibility issues could have been 

reduced by the provision of a 'travel plan' under which arrangements could have 

been made by the appellant to make transport provisions for the employees 

working at the site such as to reduce reliance on car travel to access the site. 

Again however, the appeal was lodged prior to this matter being fully discussed 

with the appellant, and, as this would be a matter where a Section 106 

Agreement would also have been necessary, the appeal will need to be 

determined without consideration of this in the absence of a unilateral 

undertaking.”  

63. Notwithstanding that clear indication, the Claimant did not provide any travel  plan and did not 

enter into any section 106 undertaking. There was merely the most generalised reference in its 

written representations that “the Claimant is willing to provide suitable transport for workers to 

and from the site.” Upon the basis of that evidence, it is hardly surprising that the Inspector 

came to the conclusion that she did. 

64. The Inspector therefore concluded in paragraph 11 that there were no very special 

circumstances sufficient to outweigh the conflict with Green Belt policy. She went on to say this 

in paragraph 12: 

“PPG2 paragraph 3.9 states that evidence that the building is not redundant in its 

present use is not by itself sufficient grounds for refusing permission for a 

proposed new use. The evidence is that the buildings are indeed redundant for 

the raising of cattle. However, I am concerned that the land immediately outside 

the site and on the land edged blue as being in the ownership or control of the 

Appellant, is currently the subject of a planning application to erect 4 large 

poultry houses not entirely dissimilar to the appeal buildings in their shape and 

size. I have no evidence that the appeal buildings are unsuitable for poultry 

purposes. If approval of the appeal scheme were to result in the need to erect 4 

more large buildings, that seems to me to be a further argument against the 
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appeal proposal, for it would clearly result in a further decline in the openness 

of the Green Belt in this prominent location.”  

65. It is said that the Inspector's reliance upon the outstanding planning application was unfair 

because she had not made mention of her concerns in time to permit the applicant to respond 

to those concerns. The applicant was willing to abandon the application and had indicated as 

much to the planning authority as long ago as July 1998. Reference is made to a letter, not from 

the Claimant, but from the local planning authority to the Claimant dated 27th July 1998.  

66. It will be noted that by this stage the Inspector had concluded that there is conflict with Green 

Belt policy and no very special circumstances sufficient to justify making an exception. Thus, 

paragraph 12 is very much by way of an addendum and I accept the submission on Mr Litton, on 

behalf of the Secretary of State, that even if there was an error in paragraph 12 it would not 

justify the quashing of the decision letter. 

67. But, in my judgment, there is no error. The plain fact is that the letter from the l ocal planning 

authority dated 27th July 1998 was not placed before the Inspector. That letter does suggest that 

the Claimant might be prepared in certain circumstances not to pursue the application for the 

four large poultry houses. What was placed before the Inspector in this respect was the 

information set out in the planning authority's report. That listed the application and noted that 

the application for renewal of permission for the four poultry units was not yet determined.  

68. The Council's letter to the Inspector did not suggest that the report was inaccurate in that 

respect, or that there was any proposal to withdraw that application. It did mention its concerns 

in respect of another application for an additional agricultural building, that was a grain store. It 

thought that those concerns could be overcome subject to the completion of a section 106 

agreement, that was in part because the site of that building formed part of the parking area for 

the appeal proposal. 

69. On the basis of the material before her, the Inspector was fully entitled to reach the conclusion 

that there was yet to be determined an application for renewal of permission for four poultry 

units. It will be recalled that the Council 's report was sent to the Claimant. It would have been 

open to the Claimant to explain in its written representations to the Inspector that this 

application should be disregarded because it was no longer being pursued. It failed to do so. I 

would add that paragraph 12 demonstrates that the Inspector was bearing in mind possible 

future uses for these buildings, she was not ignoring that issue altogether.  

70. Lastly paragraph 13, where the Inspector dealt with conditions. She said thi s: 

“Those disadvantages which weigh most heavily against the proposal derive 

from its scale and are not in my view capable of amelioration via the imposition 

of planning conditions. Government Circular 11/95 on the use of conditions in 

planning permissions, advises that a permission personal to a company is 

inappropriate because it shares can be transferred to other persons without 

affecting the legal personality of the company. Such a condition would in any 

case be powerless to prevent future changes in company activity which might 

increase lorry movement to and from the site. Conditions to supplement 

existing landscaping would be ineffective, given the lack of suitable land for 

planting on the south-west side of the site.”  
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71. It is submitted that had the Inspector in some way misread Circular 11/95, and was under the 

misapprehension that land available for planting had to be contained within the site. That would 

be unreasonable because Circular 11/95 specifically points to the possibility of imposing 

planning conditions which regulate the use of adjoining land in an appellant's ownership or 

control. 

72. I can see no basis for the submission that the Inspector misunderstood the effect of Circular 

11/95. She was entirely correct to conclude that a permission personal to the company would 

not be appropriate. That of course was relevant because it had been argued that the company 

would be the occupier and that commercial vehicle movements would be in the order o f only 

two or so per day. 

73. So far as landscaping is concerned, the Inspector, in the light of her conclusions as to visibility 

from the southwest, was entitled to say that conditions to supplement existing landscaping 

would be ineffective given the lack of suitable land for planting on the southwest side of the 

site. In the earlier part of her decision, and the decision letter must of course be read as a 

whole, she explained why that land would not be suitable, that is because it  is on falling ground, 

it might be added for good measure that it also forms part of a golf course.  

CONCLUSIONS 

74. Reading between the lines in this case, it is tolerably clear that the Claimant was lulled into a 

false sense of security in the light of the planning authority's decision not to oppose the appeal. 

The Claimant's written representations were very generalised in nature. The Claimant had no 

basis for such complacency. Planning permission had been refused for not too dissimilar 

proposals on Green Belt grounds in 1992. It was for the Claimant to persuade the Inspector that 

the proposal was appropriate in terms of Green Belt policy and, if not, that there were very 

special circumstances to justify making an exception. 

75. The representations singularly failed to do so, it is as simple as that. For these reasons this 

application must be dismissed. 

76. MR LITTON: My Lord, I do ask for an order that the Claimant pay the First Defendant's costs as a 

matter of principle. I do not think that is resisted. 

77. MR JUSTICE SULLIVAN: Right, and summarily assessed in this sum? 

78. MR LITTON: Yes, my Lord, summarily assessed. My Lord, I am not sure that the figure you have is 

quite the accurate one, in the sense that, because it has not taken quite as long as we 

anticipated, my solicitor's attendance has been reduced. Can I pass up, my Lord, what is an 

agreed figure between the parties, or read out to you the agreed figure?  

79. MR JUSTICE SULLIVAN: Yes. 

80. MR LITTON: It is £3,504.53. 

81. MR JUSTICE SULLIVAN: It is nice to know we have saved some public cost anyway. Agreed, Mr 

Craig? 

82. MR CRAIG: It is agreed, my Lord. 
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83. MR JUSTICE SULLIVAN: Then the order is that the application is dismissed. The Claimant to pay 

the First Defendant's costs, those costs to be summarily assessed in the agreed sum of £3,504.53. 

Thank you both very much. 
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Lord Justice Pill: 

 

 
1. This is an appeal against a decision of Lloyd Jones J dated 29 November 2007, 

whereby he dismissed an application by Mrs Ondine Francis (the appellant) to 
quash decisions of the First Secretary of State dated 15 December 2005.  The 
Secretary of State, by an inspector appointed by him, dismissed appeals by the 

appellant against refusals by the London Borough of Greenwich to remove 
condition 3 from a planning permission the borough had granted at 

76 Royal Hill, Greenwich, London SE10.   
 

2. The appellant claims that in the appeal process she was unfairly treated.  

Planning permission had been granted on 1 October 1987 for the use of the 
premises as a tea room and coffee shop.   Condition 3 provided that no cooking 

shall be carried out on the premises at any time without the prior approval of 
the council.  

 

3. The premises are situated on the ground floor of a three-storey brick and 
timber building built in about 1840.  The building is located on a street of 

mixed uses near the centre of Greenwich and in the West Greenwich 
Conservation Area.  The upper floors of the building, and both adjoining 
buildings, are in residential use.  In October 2004 planning permission was 

granted for the erection of a single-storey extension at the rear of the premises, 
subject to conditions, one of which was that the premises should not be used 

for an A3 use.  Following the service of an enforcement notice requiring the 
appellant to comply with condition 3, she applied for the condition to be 
removed.   

 
4. That application was refused on 23 July 2004 for reasons stated:  

 
“(1) The removal of the condition prohibiting 
cooking on the premises is considered to alter the 

use to an A3 use, which would impact detrimentally 
on the amenities of neighbouring residents and the 

locality generally, through an increase in odour, 
noise, activity, litter and loss of privacy and car 
movement, contrary to Policies H4, E6, E82 and 

S21 of the Unitary Development Plan and Policies 
SH4, E1, E4 and TC29 of the Second Deposit Draft 

Unitary Development Plan. 
 
(2) The establishment of an A3 use without suitable 

odour and noise control is considered to impact 
detrimentally on the amenities of neighbouring 

residents and the locality generally through an 
increase in odour, noise and activity, contrary to 
Policies H4, E6, E8, S21 and Policies SH4, E1, E4 

and TC29 of the Second Deposit Draft 
Unitary Development Plan.  
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(3) The establishment of a ventilation system to 
control odours is considered likely to have a 

deleterious impact on the visual and acoustic 
amenities of the locality, affecting the amenity of 

neighbouring residents and the Conservation Area 
generally, contrary to Policies H4, D4, D8, D18, E6 
and E8 of the Unitary Development Plan and 

Policies D1, D16, SH4, E1 and E4 of the Second 
Deposit Draft Unitary Development Plan. 

 
(4) The removal of the condition prohibiting 
cooking on the premises into an A3 use.  The 

replacement of an A1 use with an A3 use in this 
location is considered to deleteriously impact on the 

safeguarding of the neighbourhood shopping parade 
contrary to Policy S10 of the Unitary 
Development Plan and Policy TC19 of the Second 

Deposit Draft Unitary Development Plan.” 
 

Both A1 and A3 are restaurant-type uses.  The distribution need not be 
considered in detail; A3 is more extensive. 

 

5. Two appeals were brought.  Appeal A sought the variation of condition 3 so as 
to read:  

 
“The preparation of hot and cold food for sale on 
the premises shall be limited to soup, simple 

vegetarian based pasta dishes, simple egg, cheese, 
bean and vegetable based dishes, toasted 

sandwiches, teacakes, baguettes and croissants.  The 
preparation of hot food shall include the reheating 
of cold food by microwave oven.  The baking of 

approximately 25 fresh cakes each working week 
shall also be permitted.” 

 
By appeal B the removal of condition 3 was sought.   

 

6. Though not stated in the decision letter, the appeal was conducted under the 
Town and Country Planning (Inquiries Procedure)  (England)  Rules  2000 

(“the Rules”) which provided, under paragraph 11(2), for a hearing which:  
 

“…shall take the form of a discussion led by the 

inspector and cross-examination shall not be 
permitted unless the inspector considers that cross-

examination is required to ensure a thorough 
examination of the main issues.” 

 

Under regulation 11(4), at the start of the hearing:  
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“…the inspector shall identify what are, in his 
opinion, the main issues to be considered at the 

hearing and any matters on which he requires 
further explanation from any person entitled or 

permitted to appear.” 
 

By virtue of regulation of 11(5):  

 
“Nothing in paragraph 4 shall preclude any person 

entitled or permitted to appear from referring to 
issues which they consider relevant to the 
consideration of the appeal but which were not 

issues identified by the inspector...” 
 

7. At paragraph 3 of his decision letter, the inspector set out the main issues 
performing his function under paragraph 11(4):  

 

“(1) The effect of varying or removing the condition 
on the living conditions of nearby occupiers, in 

terms of odours and noise and disturbance; 
(2) Whether the proposals preserve or enhance the 
character or appearance of the West Greenwich 

Conservation Area;  
(3) The effect of varying or removing the condition 

on the vitality and liability of the shopping parade.” 
 

The inspector found in the appellant’s favour on issue 3.  

 
8. The basis of the appeal is that the inspector did not perform the inquisitorial 

role expected of him at the informal hearing held under the 2000 rules.  
Further guidance as to procedure at such hearings is provided in 
ODPM Circular 05/00 of 28 June 2000, at paragraph 26:  

 
“The hearings procedure is simpler and quicker than 

the inquiries procedure.  A hearing enables the 
parties to present their case fully and fairly in a 
more relaxed and less formal atmosphere than at an 

inquiry.  It usually takes the form of a round-the-
table discussion led by the Inspector.  Without 

formal cross-examination or advocacy, hearings can 
be much less daunting for unrepresented parties. 
Where one of the parties has exercised their right to 

be heard, the Department’s policy is to promote the 
use of hearings in preference to inquiries for 

appropriate cases.  However, hearings are not 
suitable for all planning appeals, eg where a 
substantial number of third parties wish to speak, or 

where complex policy or technical issues are likely 
to be raised.” 
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Thus the three procedures are the written representation procedure, the 
informal hearing procedure and the procedure by way of public local inquiry.   

The appellant did not request a public local inquiry in this case.   
 

9. The hearing before the inspector, including a site visit, lasted from 10am to 
6pm without a break for lunch.  Over 30 people were present, including two 
representatives of the borough and occupiers of adjoining premises.  The 

appellant submits that it is striking that, not included in the list of issues, were 
the specification, suitability and likely performance of the ventilation scheme 

which had been proposed by the appellant.  I have to say that issue 1 appears 
to me to be stated about as broadly as it could be and certainly comprehended 
a consideration of ventilation and of any ventilation schemes put forward.  The 

inspector at paragraph 11 of his decision letter noted the appellant’s 
submission that:  

 
“…a more appropriate condition [more appropriate 
than condition 3] would require the approval and 

installation of a mechanical extract system.”  
 

He noted the submission that limited cooking should be permitted:  
 

“…either by way of removing the condition or by 

imposing a new condition that restricts cooking to 
certain items.” 

 
10. The inspector considered the impact on neighbouring residents of the proposed 

alteration, amendment or removal of condition 3:  

 
“A simple dish does not necessarily mean one that 

may not cause a nuisance by way of smell.  A good 
example of this would be potato chips.  
Furthermore, the suggested condition would not 

restrict the quantity that could be cooked, which 
would only be limited by the equipment used and, 

to some extent, the size of the kitchen.  In my view, 
trying to control smells by limiting the type of food 
cooked by imposing the suggested condition would 

be ineffective.” 
 

11. The inspector also considered the construction of the premises:  
 

“17. I do not doubt that due to the rather basic 

construction of the floors and walls of this old 
building and the timber access stairs that pass 

through the centre of the floor plan, cooking smells 
may permeate easily to be noticed by the residents 
of the flat above and those of adjoining properties. 

The windows of the living areas of 3 dwellings are 
also in close proximity to the back door of the 

kitchen and smells are very likely to emanate by 
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this external route.  I understand that in warm 
weather, that door and a small window is kept open 

for reasons of ventilation and comfort.  However, it 
is also on warm days when residents will desire to 

open their own windows.  The rear area of gardens 
is restricted by high walls to the east and north (that 
to the north being at least 3 storeys high) and I 

consider smells may not easily disperse, depending 
on weather conditions.  I conclude that the activity 

of cooking in the appeal property as it stands would 
detract from the living conditions of adjoining 
residents. 

 
18. Complaints have been very regular since the use 

commenced, but these related only to the limited 
cooking involved preparing vegetarian dishes.  I 
consider that if a different operator took over the 

premises, the cooking of meat or fish, or curry 
would be likely to lead to more objectionable 

odours.  They would be difficult to control if an A3 
use was permitted, without an effective ventilation 
and extra system.” 

 
12. The inspector went on to consider in some detail the ventilation system that 

had been proposed.  The central complaint of the appellant is that the inspector 
misunderstood what was proposed and failed to put to the appellant at the 
hearing points on which he subsequently found against her.  The high level 

duct was not considered.  There was no evidence of the fans proposed in the 
ventilation system creating noise.  The inspector’s conclusions on the 

ventilation system must be set out in full:  
 

“19. Turning to the ventilation system that has been 

proposed, planning permission was granted in 
October 2005 for a rear extension that provides a 

modern toilet facility and a slightly enlarged 
customer area.  As part of the appeal submission, a 
ventilation scheme was submitted that has been 

approved by the Council’s Environmental Health 
and Building Control Departments, which could be 

installed as part of the extension and improved 
works.  It includes a heated intake at the front of the 
building combined with a grease filter and activated 

carbon filter at the rear.  The appellant suggests that 
this removes some of the force of the Council’s 

reasons for refusal.  In my view, whilst a filtered 
extract must lead to some improvement, unless it is 
combined with a proposal to seal the internal walls 

and floors, some smells are likely to continue to 
permeate through by this route.  Furthermore, there 

is no high level extract proposed.  The 
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Public Services division of the Council advised that 
a low level discharge would not be acceptable.  In 

addition, no indication of the likely performance of 
the filter is given and I consider it is extremely 

likely that cooking smells will still be perceived by 
adjacent occupiers, particularly when the filter 
needs changing, simply due to the close proximity 

of their windows and living areas to the extract.” 
 

13. At paragraph 20 the inspector considered noise.  He stated at paragraph 21:  
 

“I have considered the possibility that a high level 

ventilation extract could be installed but whilst such 
a system could also be subject to approval by the 

Council by way of a condition, without a firm 
proposal the visual effect on the Conservation Area 
and the locally listed building cannot be properly 

assessed.” 
 

At paragraph 23 the inspector expressed his conclusion.  He was satisfied that:  
 

“…the condition in dispute is reasonable, necessary 

and enforceable, and serves a useful planning 
purpose.  As proposed, the applications to remove 

or vary the condition would conflict with the 
amenity protection objectives [of the plan].” 

 

14. Following that conclusion, the inspector went on, under the heading 
“The Conservation Area”, to consider the ventilation system further.  

Paragraph 24:  
 

“The reasons for refusal suggest that the effect of 

the proposals on the Conservation Area is limited to 
the establishment of a ventilation system, which 

would be likely to have a deleterious impact.  At the 
time of the applications, the appellant suggested that 
the Council could impose a suitable condition 

requiring prior approval of an extract system, but no 
information was provided to show how the scheme 

could be installed.  In my view, the potential impact 
of ductwork and grilles on the character or 
appearance of the conservation area on the appeal 

property which is locally listed, given the lack of 
any information, could reasonably be considered to 

be potentially harmful, particularly as the 
Public Services division had advised that a 
high level duct was necessary. 

 
25. The appellant submitted further details in May 

2005, referred to above, but for a low level extract 
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solution.  An external street elevation was not 
provided for that design, but was included with the 

contemporaneous planning application for an 
extension.  I do not disagree with the appellant in 

the light of this scheme, a dialogue could have 
ensued that might have led to a visually acceptable 
solution.  The failure of the Council to provide any 

response is regrettable.  However, as the later 
proposal was for a low level extract that did not 

meet the requirements of the Public Services 
division I am satisfied that for this reason for refusal 
has been adequately justified.  The proposals would 

conflict with UDP policies D4, D8 and D18 which 
seek to protect the character of the area.” 

 
Thus twice in that paragraph the inspector refers to the Public Services 
division of the authority having advised that a high level duct was necessary.  

In paragraph 21 he had noted that there was no firm proposal for such a duct. 
 

15. The appellant submits that it was her and her advisers’ perception at the time 
of the hearing that the issue of high level ventilation had fallen away and that 
the appeal was conducted on her behalf on that basis.  It is submitted that 

nothing was said at the hearing which might have caused the appellant to think 
that the proposed ventilation system which had been proposed on the basis of 

a report from Mr Love, consulting engineer, was considered to be less than 
satisfactory.  At no time, it is submitted, did the council identify the absence of 
a high level duct as a ground of objection to the appellant’s scheme.  If the 

inspector was aware of that requirement it must have been obvious to him that 
the appellant’s submissions at the hearing were based on false premises -- that 

is, that there was no continuing requirement for a high level duct.  The 
inspector’s conclusion in his letter, that a high level duct was required, was a 
central plank of his reasoning.  Neither that nor the question of noise from the 

fans as a part of the scheme were issues that had been explored at the hearing.  
If the inspector was alive to the importance of the high level duct, it is 

submitted, he was bound to raise the issue and put it to the appellant.  It was 
his duty to lead the discussion and, if he was considering a decision that a high 
level scheme was necessary, it was his duty to raise the question during the 

long meeting and site visit which took place.   
 

16. The judge found, at paragraph 41:  
 

“In the present case, I consider, for the reasons set 

out in detail above, that the Claimant was 
sufficiently alerted to the matters which were the 

issue in the appeals so as to relieve the Inspector of 
any burden to do anything further to draw attention 
to them.  Moreover, it is clear from Mr Stanway’s 

evidence that the Inspector heard detailed 
submissions on behalf of the Claimant as to the 

virtues of Mr Love’s scheme and how they would 
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provide an answer to the objections maintained by 
the Council.” 

 
In support of that general conclusion, the judge had stated at paragraph 31:  

 
“In these circumstances it should have been plain to 
the Claimant and to her advisers that the question of 

the effectiveness or adequacy of the proposed 
ventilation system was far from closed at the time 

of the hearing.  On the contrary, this was a key issue 
for the inspector to continue.” 

 

And at paragraph 33:  
 

“I am satisfied that there was no reasonable basis on 
which the Claimant or her advisors could have 
concluded that the requirement for a high level 

ventilation duct was not an on-going requirement.  
In particular, it is incorrect to state there was 

nothing before the hearing to suggest that there was 
an ongoing requirement for a high level ventilation 
duct.” 

 
The appellant was present at the hearing and was represented by Mr Stanway, 

chartered town planner and chartered architect.   
 

17. By way of detailed support for those conclusions, the judge referred to the 

contents of the Development Control Delegated Report prepared  by the local 
planning authority in June 2004; to the reasons for refusal of consent (already 

cited); to the maintenance of objection by the council in their response of 11 
July 2005; to the Grounds of Appeal which Mr Stanway had prepared.  It was 
against the background of the June 2004 report that Mr Love was instructed to 

make proposals which would meet the objections.  The council’s response of 
11 May 2005 made clear that, though approved for other purposes, the council 

was not granting approval for planning purposes, which was a separate issue.  
In reply to the letter of 11 May, further submissions were made to the council 
on behalf of the appellant on 20 May 2005.  The judge, like the inspector, 

found that it was regrettable that the council had not responded to the letter.  
He concluded that it could not reasonably be concluded from the absence of 

response that a high level ventilation duct was no longer a requirement.   
 
18. I refer to some of the documents mentioned by the judge.  The Development 

Control Delegated Report of June 2004 referred to a decision of an inspector 
given on 27 June 1990 where a relaxation of the relevant condition had been 

an issue.  The inspector stated:  
 

“I share the Council’s concern about the effect of 

allowing cooking at the subject premises on the 
residential amenity of adjoining occupiers, in 

particular the occupier of No 74 as well as the 
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residential accommodation above the appeal 
premises.  In my view there is a significant 

difference between the preparation and serving of 
food for a tea room and coffee shop on one hand 

and cooking food on the other.  Subjecting food to 
heat frequently produces cooking smells that, unless 
properly controlled, would be likely to have 

deleterious effect on the neighbouring occupiers.  
Extract ventilation, which was required by the 

environmental health officer, was to prevent the 
entry of insect pests.  In addition the greater activity 
in the kitchen which would flow from allowing 

cooking would in my view result in disturbance to 
No 74 because of the relationship between this 

kitchen and the rear garden of No 74.  In these 
circumstances I have concluded that to allow an 
appeal would materially detract from the residential 

amenity of neighbouring occupiers.” 
 

19. In the June 2009 Report, representations from interested parties were 
summarised.  It was complained that there was a likelihood of expanded 
operations if the conditions were relaxed and that:  

 
“Cooking smells permeate living roof and clothing 

drying outside.” 
 

Reference was made to:  

 
“No cooking condition is dealt with by condition, 

limitation of kitchen, thin wall and no 
soundproofing.” 

 

Further question were posed:  
 

“Wonder how enforce proper extraction of cooking 
smells -- can be very invasive in gardens.” 
 

“Impossible to seal off the smells from home above. 
Our experience that cooking and cooked food 

smells which permeate premises from inside Royal 
Teas [that is the name of the establishment] are 
impossible to control.” 

 
Having drawn a distinction between an A1 use and an A3 use, the Report 

continued:  
 
“Currently there is no ventilation system, as the 

subject premises have no permission for cooking.  It 
should be noted that no details were supplied as to a 

ventilation system to address any impact which may 
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arise as a result of the removal of Condition 3.  As 
this is relevant to the upholding of this ‘no cooking 

condition’ the following evaluation is made.  The 
subject site is located in a Conservation Area with 

residences in close proximity above and beside it.  
The installation of potential ducting to control 
cooking odours, potentially as high as the roof or 

alternatively, internally through the building in the 
building would be likely considered to impact on 

visual amenity, and cause nuisance from noise, 
vibration and discharge to local residences.” 

 

Under the heading “Impact on the Conservation Area” it was stated:  
 

“The potential installation of high level ducting to 
control odours is likely to have a significant visual 
impact on the Conservation Area contrary to  

[policies in the development plan].” 
 

It was concluded:  
 

“The subject site is unsuitable for an A3 use. 

Allowing cooking on the premises is considered to 
deleteriously impact on the amenity of local 

residents.  The establishment of a ventilation system 
to control odours is considered to deleteriously 
impact on the Conservation area and residential 

amenity.  The establishment of an A3 use in this 
location is considered incompatible with adjoining 

residential uses and to erode the safeguarding of the 
neighbouring shopping parade.” 

 

It was in an attempt to deal with at least some of the points in the June 2004 
Report that Mr Love was instructed by the appellant to make proposals for a  

ventilation system.   
 

20. Before the inspector was a detailed letter from one of the neighbouring 

residents making some of the same points.  The authority responded on 
11 July 2005 to the statement of case for the appeal:  

 
“This letter comprises the Council’s response to the 
appellant’s statement of case.”  

 
In that statement the findings of the inspector in 1990, already cited, were set 

out.  The response continued:  
 

“The appellant states in Section 5 that no cooking 

condition fails the six tests for acceptability of a 
planning condition as set out in Circular 11/95.  The 

LPA considers that the condition is valid and 
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relevant to the site’s situation and relevant to the 
use operated within the unit in controlling a use that 

would harm the amenity of neighbouring 
properties.”   

 
Further submissions were made which it is not necessary to set out.  
Commenting on Mr Love’s report, the submissions continued:  

 
“The LPA has received a letter and information 

relating to a proposed mechanical ventilation 
system for the appeal site from the appellant.  The 
LPA considers that the alterations to the front of the 

unit necessary for the installation of the system 
would be harmful to the character of the 

Conservation Area.  The LPA considers further that 
the expulsion of air from the rear elevation of the 
[premises] would be detrimental to the amenity of 

neighbouring properties.” 
 

There is no suggestion in that formal response to the appellant’s 
Grounds of Appeal that the council has departed in any way from the contents 
of the June 2004 Report.   

 
21. I agree with the judge’s finding that there is no basis on which the appellant 

and her advisers are entitled to say they were unaware of the council’s position 
in relation to the appeal generally and to the need, in particular, as the 
authority perceived it, for a duct to be at a high level.  There was, in my 

judgment, no reasonable basis for a belief that the council had changed its 
position.   

 
22. The issue which needs to be addressed is whether, in that situation, the 

inspector failed in his duties.  It is necessary to consider the consequences of 

the above finding.  The judge’s use, in paragraph, 41 of the words “relieve the 
inspector of any burden” was perhaps not the most appropriate.   It might 

suggest that the principles expressed in other cases as to the inspector’s duties 
did not arise.  The issue is whether and to what extent duties arose in the light 
of the state of knowledge which must be imputed to the appellant and her 

representative.   
 

23. Reliance is placed on the decision of this court, in  which I gave the leading 
judgment, in Dyason v The Secretary of State for the Environment & Anr 
[1998] JPL 778, and the statement at page 784:  

 
“There is a danger upon the procedure now 

followed by the Secretary of State of observing the 
right to be heard by holding a ‘hearing’, that can 
lead for such consideration is forgotten.  The danger 

is that the “more relaxed” atmosphere could lead 
not to a “full and fair” hearing but to a less than 

thorough examination of the issues.  A relaxed 
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hearing is not necessarily a fair hearing.  The 
hearing must not become so relaxed that the 

rigorous examination essential to the determination 
of difficult questions may be diluted.  The absence 

of an accusatorial procedure places an inquisitorial 
burden upon an inspector.” 

 

I added:  
 

“I add that each case must be determined on its own 
merits and plainly there are limits to the inspector’s 
duty to ask questions…the court will need to 

enquire, by reference to the decision letter, whether 
there has been a sufficient consideration to the 

various cases put forward by a party and of any 
challenge to it.” 

 

24. Laws LJ agreed with that approach. 
   

25. In LB Croydon v Secretary of State for the Environment [1999] EWHC 
Admin 748, Keene J, as he then was, stated in relation to an informal hearing, 
at paragraph 43:  

 
“I return to the submission about the need for the 

Inspector to have adopted an inquisitorial role.   No 
one suggests that an Inspector is required to engage 
in a search for material not put before him.  What 

the Dyason case establishes is that, when there is an 
informal hearing which, as a matter of procedure, 

normally excludes cross-examination, the Inspector 
has to play an enhanced role in order to resolve 
conflicts of evidence.   In addition, such an 

Inspector must not arrive at a finding adverse to a 
party without having put the point to the party in 

question or his witness, and that is what happened 
in the Dyason case.” 

 

26. For the appellant, Mr Marshall relied on the decision of Collins J in 
The Queen (on the application of Singh) v First Secretary of State [2004] 

EWHC 2366 Admin.  That was a written representations case but, as one of 
the reasons for quashing the decision of the inspector, Collins J stated:  

 

“The inspector ought to have been alerted to 
conclude that the appellant and those advising him 

had ‘taken their eyes off the ball’.”  
 

That, it is submitted, supports the claim that decisions may be quashed, even 

if, as on my finding, the appellant and Mr Stanway ought to have known of the 
position of the council.  
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27. The task of this inspector was a difficult one.  At the meeting he was faced by 
over 30 people.  Mr Marshall agreed that it was more a public meeting than 

the type of “round table” discussion contemplated by the informal hearing 
procedure.  A public local inquiry had not been requested by the appellant, 

notwithstanding the technical issues involved in relation to ventilation and the 
extent of local interest and opposition.  

 

28. There is, in my judgment, a requirement upon an appellant, whose appeal it is, 
to put his case fully before the inspector.  The appellant’s advisers should have 

been aware, from their long involvement with the scheme, of the issues, 
including whether the local authority were seeking to insist upon a high level 
duct.  The appellant presented her case to the inspector on the basis that a low 

level duct was all that was necessary.  In the circumstances of this case the 
appellant could not expect the inspector to enquire of the appellant’s 

representative why he was putting the case as he was, and why he was not 
putting it in a different way.  Mr Stanway did not confront the position taken 
by the council; he did not seek to contrast the effect of a low level scheme 

with that of a high level scheme.   
 

29. Further complaint is made that the inspector relied on evidence about issues of 
noise and odours that had not been explored at the meeting.  Similarly, on 
those detailed matters it should have been obvious to Mr Stanway that those 

issues were live issues which needed to be addressed.  Further, the inspector 
was required to consider not only the position as between the appellant and the 

council’s position as expressed, but also the more general public interest and 
the representations of other people present.  Having regard to the guidance he 
had been given, clearly he would be concerned to ensure that all present who 

wanted to make a contribution, and to put their point of view, were permitted 
to do so.   

 
30. On behalf of the appellant the case on which he sought to rely on the issues 

present should have been put forward.  With the benefit of hindsight, a 

succinct written statement of that case handed to the inspector at the beginning 
of the discussion would have been helpful.  No question was raised with the 

council’s representatives present, by Mr Stanway, as to whether they were 
persisting with their requirement for a high level scheme.  That would have 
been the easiest and, with respect, most sensible action to take if Mr Stanway 

was in any doubt as to what case, by way of objection, he had to meet.  An 
inspector has his duties, but he is entitled to rely on a properly represented 

appellant to put the case fully to him. 
 

31. The case is more akin to that of Ouseley J in 

Castleford Homes Ltd v Secretary of State  & RB Windsor & Maidenhead 
[2001] EWHC Admin 77 than it is to Dyason.  That was a planning inquiry, 

where the judge found that the appellant may not have realised what the 
council’s position was on a particular point.  Ouseley J analysed the situation 
in this way, at paragraph 63:  

 
“It can be said that an appellant at an Inquiry should 

be alert to the potential rejection of its arguments by 
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an Inspector; but that is not so easy to say fairly 
when the Council has not made clear its opposition 

to that particular argument and an Inspector does 
not seek to clarify the position.”   

 
Ouseley J added:  

 

“No question was put by the Inspector alerting the 
Claimant to the possible conclusion that the real 

answer to the debate between the Claimant and the 
Council was on-site provision for residents alone in 
the event that he rejected the Council's primary 

position.” 
 

Paragraph 65:  
 

“Whilst an Inspector can reasonably expect parties 

at an Inquiry to explore and clarify the position of 
their opponents, if an Inspector is to take a line 

which has not been explored, perhaps because a 
party has been under a misapprehension as to the 
true position of its opponents, as in my view 

happened here, fairness means that an Inspector 
give the party an opportunity to deal with it. He 

need not do so where the party ought reasonably to 
have been aware on the material and arguments 
presented at the Inquiry that a particular point could 

not be ignored or that a particular aspect needed to 
be addressed.” 

 
32. Ouseley J went on to hold, on the facts of that case, that the appellant’s 

attention should have been drawn to the relevant issue.  In my judgment the 

present case is very much on the other side of the line.   This was a case where 
the inspector was entitled to assume that the appellant knew of the issue in 

relation to the high level duct, and on noise and odours, and was entitled to 
conclude that, advisedly, the appellant was putting her case as it was put, 
namely to stake all on the adequacy of the low level system.   

 
33. I would add that, even on the case put forward, technical evidence, which one 

might have expected to be available in support, was not available.  Before the 
court is a long statement from Mr Stanway in which he attempts to deal with 
matters relied by the inspector, though in the context of the submission that the 

inspector was not entitled to have regard to them.  He refers, at paragraphs 28 
and following of his second statement, to further information obtained  to the 

effect that Mr Love’s expert opinion is that “to all intents and purposes clean 
air” comes out of his system, and to his further opinion, which was available 
only well after the hearing, that “noise generated by the fans would be 

insignificant”.  Even had the inspector raised questions at the informal hearing 
on those points Mr Stanway would not have had an answer. It is submitted that 

telephone calls to Mr Love would have followed and the position might have 
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been remedied.  That illustrates the need for an appellant to put his case to the 
inspector.  Regrettably in this case reliance appears to have been placed on the 

inspector exceeding what, in my judgment, was the function to be expected of 
him when conducting his own investigation.   

 
34. I would further hold, in agreement with the judge that, even on the low level 

scheme, the inspector was entitled to make the findings he did.  Mr Marshall 

has addressed the court on the basis of the findings of the inspector at 
paragraph 19 but, though it is perhaps surprising that these are separately 

expressed, the inspector also reached conclusions in paragraphs 24 and 25 
which require consideration.  The inspector made findings, with which the 
judge agreed, that there were limitations in the low level system such as to 

make it unsatisfactory.  In my view, the inspector was entitled to come to the 
conclusion he did on the low level scheme.   

 
35. I would not accept the judge’s finding, at paragraph 45, that it had not been 

proposed by the appellant that the permeation of smells should be dealt with 

by way of a condition.  Mr Marshall has pointed to a suggestion made in the 
appellant’s written case that a condition might be appropriate.  However, there 

was no evidence available to Mr Stanway, had the point been raised with him, 
as to whether it was technically feasible to seal the premises in the way it is 
now proposed they could be sealed.  I have referred to the later evidence of 

Mr Love (not available to Mr Stanway at the hearing) in that respect.  I am far 
from saying that in every case where a condition is to be imposed detailed 

technical evidence of feasibility has to be available.  However, in the context 
of submissions made by objectors to this scheme, as well as by the council 
itself, if this point was to be pursued, evidence of feasibility should, in my 

judgment, have been available.  
 

36. There was, in the inspector’s approach in Dyason, a failure which led to the 
decision of this court.  There has been a failure in the present case but one, in 
my judgment, on the appellant’s behalf.   An inspector’s duty to investigate 

does not extend to the length which it is submitted in this case it should.  It 
does not relieve an appellant of the responsibility of preparing and setting out 

a case which can form the basis of the discussion at the meeting.  It is not for 
an inspector always to root out a case which the appellant has singularly, with 
respect, failed to put; particularly where, as in this case, the appellant is 

represented by someone skilled in the field of planning.   
 

37. For those reasons I would dismiss this appeal.  
 
 

 
Lord Justice Keene:   

 
38. I agree.  Had the appellant not been professionally represented at the hearing 

by a chartered town planner who was also a chartered architect, there would 

have been a stronger argument for a more interventionis t role to have been 
played by the inspector at this informal hearing; but when an appellant is 

professionally represented, an inspector is normally entitled to expect that the 
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appellant’s case will be adequately put forward by that representative and will 
address at least those issues which have been identified beforehand by the pre-

enquiry statements and such other documents as the planning authority’s 
reasons for refusing permission.  Such was the situation here.  The planning 

authority’s objection to a low level ventilation system had been clearly flagged 
up in advance of the hearing, and in those circumstances the inspector could 
properly proceed on the basis that if the appellant sought to establish that that 

objection was invalid, then evidence would be produced to that effect.  That 
being so, I for my part am not persuaded that the procedure adopted here was 

unfair.  I too would dismiss this appeal. 
 

 

Lord Justice Toulson:   

 

39. I agree with both judgments.  The appeal accordingly is dismissed.  
 
Order:  Appeal dismissed 
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1. MR JUSTICE OUSELEY:  This is an appeal under section 288 of the Town and 

Country Planning Act 1990 against a decision of the Secretary of State for 
Communities and Local Government given by an inspector on 4 February 2011.  By 
that decision he dismissed the claimant's appeal against the refusal of planning 
permission by the London Borough of Bromley for the erection of a large two-storey 
five-bedroom detached dwelling with integral garage on a substantial plot in 
Mottingham Lane, Mottingham.  The appeal was dismissed because the land was 
Metropolitan Open Land and its development for residential purposes, as would be the 
case with the green belt, was inappropriate development.  In those circumstances the 
harm caused by the inappropriateness of the development and any other harm had to be 
outweighed by sufficient very special circumstances.   

2. The history of decision making is important.  The claimant acquired the land from the 
Crown in December 2009.  It had previously formed part of the Mottingham Farm 
Riding Centre.  There was a caravan on the northern part of the site which was accessed 
solely from adjoining land to the north and east which formed part of the Mottingham 
Farm Riding Centre, rather than being accessed from the front of the property in 
Mottingham Lane.  After the claimant acquired the site, he replaced that caravan with 
another in a similar position.  Then, in May 2010, he replaced that caravan with a 
mobile home but placed it on the southern part of the site, much closer to Mottingham 
Lane, some 18 metres south of where the previous caravan had been.  That gives some 
idea of the size of the plot.  The claimant also cleared the southern part of the site of 
much of the densely overgrown vegetation and trees on it.   

3. In April 2010, the claimant sought planning permission for the house which is the 
subject of the appealed decision under challenge.  Permission was refused in July 2010.  
In June 2010, 29 June to be precise, the London Borough of Bromley issued an 
enforcement notice in respect of the mobile home.  It alleged a material change of the 
use of the land:  

"... from woodland to the use of stationing of a mobile home for 
residential purposes." 

The requirements of the notice were to: 

"... discontinue the use of the land for the stationing of the mobile home 
for residential purposes and (b) remove from the land any resulting 
debris." 

4. The claimant appealed against that enforcement notice on the grounds that the use of 
the land for those purposes was immune from enforcement control, since it had been 
carried on since at least 29 June 2000.  He also appealed on the grounds that more time 
should be given for compliance with the requirements.  In respect of that he was 
partially successful, since the inspector extended time for compliance from one month 
to six months.   
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5. The Enforcement Notice Appeal was heard by an inspector, Mr Woolnough, on 14 
December 2010 and he issued his decision letter on 24 January 2011.  That decision 
letter was not the subject of challenge but the claimant seeks to rely on it for this 
section 288 challenge to the dismissal of his appeal in respect of the two-storey house.  
Mr Woolnough rejected the claim to immunity.  He concluded: 

"... that a mobile home or caravan was present continuously on the appeal 
site for the whole of the relevant period." 

See paragraph 12 -- the relevant period is the 10 years beginning with 29 June 2000.   

6. He accepted that, as from December 2009, when the claimant acquired the land, there 
had been a caravan or mobile home on the site somewhere which had been occupied for 
residential purposes, but he was not satisfied that that had been the case since June 
2000.  He accepted that there had been a caravan on the site, as I have said, but 
concluded that it was only used as an occasional overnight shelter by riding centre staff 
or, by day, for staff who popped in and out to use its facilities.  As he put it in 
paragraph 23: 

"The caravan was used first and foremost for purposes ancillary to the use 
of the wider land as a riding centre ..." 

The use of the caravan, including for occasional overnight accommodation, was thus 
ancillary to and part of the riding centre use which was then taking place over the 
whole of what the inspector called the wider land, of which the land now owned by the 
claimant was then part.  He said in paragraph 24: 

"This is in stark contrast to the use of the appeal site made by the 
appellants.  They have no discernible association with the activities of the 
riding centre and, quite clearly, occupy the land as a self contained 
independent residential entity." 

He found:  

"... on the balance of probabilities that a material change of use of the 
land occurred when Mr Humphris [one of the appellants] first took up 
residence on the site in December 2009."   

7. The inspector also concluded that, when the claimant purchased the site and it ceased to 
be part of that wider land, a new planning unit was created on which a self-contained 
residential use began in 2009.  He said in paragraph 27 that the existence of a new 
planning unit was, in this case: 

"... strongly indicative of the cessation of activity primarily ancillary to 
the riding centre and the commencement of a new self-contained 
residential use." 

This occurred in December 2009, within the relevant period in all likelihood.  He also 
took the view in paragraph 28 that, even if the caravan had formed a residential unit 
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before December 2009, the southern section of the appeal site, where the house was 
proposed, would not have been part of it because that southern part had been so 
overgrown as to be virtually inaccessible and could not have been used to any 
significant degree in association with any caravan before December 2009, when 
clearance of the southern part of the site began.   

8. He extended time for compliance on the ground that the period of one month was too 
short, since by that stage the mobile home had become the only home of the claimant 
and his family.  There had been no appeal on the grounds that planning permission 
should be given and the inspector accepted that the development resulted in harm to 
interests of acknowledged importance.   

9. For reasons of grammatical accuracy and internal consistency, the inspector made some 
amendments to the wording of the enforcement notice.  Mr Lopez, for the claimant, 
does not attribute any real significance to that change in wording.  The wording, as 
amended, in relation to the allegation of the breach of planning control now read: 

"Without planning permission the material change of use of the land from 
woodland to the use for the stationing of a mobile home occupied for 
residential purposes."  

The requirements in section 5 of the enforcement notice were:  

"Cease the use of the land for the stationing of a mobile home occupied 
for residential purposes and (b) remove from the land any resulting 
debris." 

Mr Lopez points out that it is common for enforcement notices in relation to caravans 
to include a requirement that the caravan itself be removed from the site, but this 
enforcement notice does not explicitly do so, nor was it amended to do so.   

10. Meanwhile, on 11 January 2011 a hearing had been held into the claimant's appeal in 
respect of the refusal of planning permission for the two-storey house.  So this hearing 
took place after the inquiry into the enforcement notice appeal but before the decision 
letter on it was issued.  As I have said, the decision letter was issued on 4 February 
2011, 10 days or so after the decision letter on the enforcement notice.   

11. The inspector at the section 78 appeal, Mr Hogger, was well aware that there had been 
an inquiry into the appeal against the enforcement notice.  He raised this issue with the 
parties in settling the agenda for the hearing.  He pointed out that his decision would 
not be published until he had had time to consider the deliberations of the other 
inspector.  If, he said at the hearing, the other inspector refused permission for the 
mobile home, he could determine this appeal based on the evidence he had before him: 

"If the other inspector refuses permission for the mobile home, I can 
determine this appeal based on the evidence I have before me.  If he 
allows the appeal, it is likely that I would seek the written views of all 
parties with regard to the implications for the proposal before me.  
However, in the interests of fairness, I will give all parties the opportunity 
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under issue C to briefly outline, if they wish, the consequences as they 
currently see them for this proposal should the inspector allow the earlier 
appeal.  Are you satisfied with that approach to the situation?" 

The inspector notes, and it is not contentious, that all present expressed themselves 
satisfied with that approach and, when they came to discuss issue C, no-one raised it as 
part of their case that there was any likelihood that the mobile home could stay on the 
site but in non-residential use.  The inspector's note continued that indeed no-one raised 
any issues related to the different outcomes that could arise from the inquiry inspector's 
decision.   

12. I merely add this comment at this stage, that the inspector's reference to refusing 
permission for the mobile home, given that there was no planning application and no 
appeal on ground A, must be taken to be a reference to the claimant failing in the 
ground D appeal, that the use of the land for the stationing of a caravan was immune 
from enforcement control.  His reference to the appeal being allowed must be a 
reference to the claimant succeeding in showing that this caravan was immune from 
enforcement control because it is in those circumstances that an issue might arise about 
the effect of the caravan remaining there as a potential detriment to the openness of the 
MOL, which was an issue in the section 78 appeal.   

13. No party sought to make representations to Mr Hogger on Mr Woolnough's decision 
letter, making use of the opportunity afforded by the time gap of some 10 days between 
the issuing of the two decision letters.  In paragraph 2 of his decision letter, Mr Hogger 
referred to the enforcement notice appeals, saying that the decisions had been issued 
and the appeals, in effect, dismissed.  He continued: 

"The consequence is that the use of the land for the stationing of a 
residential mobile home will have to cease.  I have taken these decisions 
into account in my determination of this appeal." 

14. In paragraph 5, he dealt with the question of whether the proposed development was 
inappropriate development in Metropolitan Open Land.  In paragraphs 5, 6 and 7, he 
said as follows: 

"I am told that the front part of the site, which is the most visible area 
from Mottingham Lane, was cleared of undergrowth prior to the appellant 
purchasing the land.  It now appears as a largely open area and, although 
there is currently a mobile home on the site, it is a requirement of the 
appeal decisions referred to in paragraph 2 above that this be removed.   

"(6) The consequence of the proposal before me would be to introduce a 
sizable two-storey house that would extend almost across the width of the 
plot and the development would be clearly visible from the road ...  

"(7) The appellant suggests that the site does not meet any of the criteria 
for the designation of MOL.  However, I consider that, with the removal 
of the mobile home, the site will be clearly distinguishable from the built 
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up area because it will be open and undeveloped and therefore the first 
criteria, as set out in policy 3(d).10 of the London plan would be met."  

In paragraph 10, he said: 

"The most important attribute of MOL is its openness and I consider that 
the proposed development, by reason of its size and scale, would 
significantly reduce the openness of the site ..." 

15. The inspector then went on to consider whether there were any considerations that 
outweighed the harm caused by the loss of openness and concluded that no very special 
circumstances existed.  In the course of that, he referred to the shortfall in housing 
supply, a concern that the site might be used for tipping and other unsocial activities 
and to the fact that it had been previously developed land other than by its use for the 
caravan.  Some reference was plainly made by the appellant to the relevance of the 
mobile homes but it is not clear what positively that constituted, although, as I shall 
come to, it is clear what it did not include.  He said at paragraph 21:  

"Finally the appellant refers to the current and former mobile homes on 
the site ..."  

He concluded that he had been given: 

"... no evidence of sufficient weight that would lead me to conclude that 
any of these matters equate to very special circumstances." 

He also considered human rights, though not a matter raised by the appellant.   

16. The arguments put forward by Mr Lopez on behalf of the claimant have been refined 
during the course of his oral submissions from those that feature in his skeleton 
argument.  Essentially, his point can be described as a fallback argument.  His argument 
arises this way: on the true interpretation of the enforcement notice, the mobile home 
cannot be removed from the site pursuant to that enforcement notice.  All that is 
required to comply with the enforcement notice, save for debris, is the cessation of the 
residential use of the mobile home.  The inspector at the enforcement notice appeal had 
accepted that a caravan or mobile home had been present on the site for 10 years from 
29 June 2000.  Accordingly, the inspector had to be taken as concluding that a caravan 
on the site was immune from enforcement control, although control might be exercised 
over the uses to which it was put.  It could be put, suggested Mr Lopez, to no use or to 
use ancillary to what he says is the continuing lawful use of the site as woodland, 
clearance in part notwithstanding.  Accordingly, the inspector at the section 78 appeal, 
if he had properly understood the other inspector's decision letter, ought to have 
concluded that a caravan would remain on site.  Accordingly, in judging the degree of 
harm done to openness by the proposed new dwelling, instead of treating the site as he 
did, as a site that would or could be clear of a mobile home, he had to treat it as a site 
the openness of which would always be harmed to a degree by the presence of a 
caravan.  Hence the comparison that he drew was a false one.  If he had compared the 
difference in degree of harm between that done by the caravan, which was immune, and 
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that which would be done by the proposed new dwelling, he might have concluded that 
very special circumstances existed overall so as to enable the section 78 appeal to be 
allowed.   

17. Mr Whale, for the Secretary of State, submits that these issues were not raised, that the 
inspector was entitled to come to the conclusion he did and, in any event, it is obvious 
that comparing a caravan's impact on openness with the impact of this large-scale 
property extending almost the full width of the plot, and bearing in mind the inspector's 
comments about it, the immunity, if such it was, of the caravan for development control 
could not have had any impact on his decision.  It became clear that the point which Mr 
Lopez raises is something of a new and adventitious point.   

18. At the enforcement notice inquiry, it was not suggested by Mr Lopez, who then 
appeared for the claimant, that the effect of the enforcement notice, either as drafted or 
as amended, would be that the caravan would remain.  It is to my mind perfectly clear 
that the enforcement notice inspector considered the appeal on the basis that, if the 
ground D appeal were dismissed, the effect of the requirements in the enforcement 
notice would be that the caravan would have to be removed.  It is perfectly clear that 
that is the basis upon which the Local Authority conducted its case; it is perfectly clear 
that no suggestion was raised on behalf of the claimant that the enforcement notice 
could have any other effect.  Had that been a point in their mind, it would have been 
raised as material to the judgment of proportionality in relation to the Article 8 ECHR 
ground and it would have been material to the ground G point, the peg upon which the 
Article 8 ground was found, but that is simply not the basis upon which the case was 
put.   

19. I am entirely satisfied that, if it had been suggested to the inspector that the drafting of 
the enforcement notice could lead to such a result, he would have amended the 
enforcement notice to put it beyond such reproach, and it is impossible in my mind to 
see that the claimant could have been prejudiced by such a change.   

20. At the section 78 inquiry, where Mr Lopez was not representing the claimant, it is 
equally clear, and the contrary is not contended, that no fallback position of the sort 
articulated by Mr Lopez in this challenge was raised.  This is because, in my judgment, 
it was not thought by anybody that such an argument on the interpretation of the 
enforcement notice was available.  So the inspector did not have the opportunity of 
hearing argument on what the enforcement notice meant; nor did he have the 
opportunity of argument upon what might be the significance, if any in relation to 
immunity, of the fact that a caravan had been present on the site for 10 years was; nor 
did he have the opportunity of considering whether the immunity of the caravan from 
enforcement control, if such it was, would have any effect on his decision on the 
harmfulness of the proposed dwelling on the openness of Metropolitan Open Land.  
What is particularly striking about that is that the inspector gave the parties in the 
agenda discussion to which I have referred the opportunity to explain before him what 
the impact of immunity might be so that he could consider the point.  He expressly 
raised it.   
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21. It is clear that, in terms of openness, the inspector in those agenda comments was 
drawing a significant distinction, or a potentially significant distinction, between the 
dismissal of the enforcement notice appeal, because that would entail the removal of 
the caravan, and success for the appellant in the enforcement notice appeal, because 
that could mean that the stationing of a mobile home occupied for residential purposes 
was immune.  There was no suggestion that there was a fallback position available in 
the event that the ground D appeal failed, as it did; nor was the opportunity taken to 
make written submissions to the inspector after the enforcement notice decision letter 
had emerged and had been read and digested.   

22. Mr Lopez therefore, as he recognised, is in the unattractive, but, he says, nonetheless 
tenable, position of raising a point which was not raised before the inspector for his 
decision.  He says that he is entitled to do that because the meaning of the enforcement 
notice is a matter for the proper interpretation of the notice and its consequences are 
clear in the light of the enforcement notice decision letter and the inspector has simply 
got it wrong -- a point which he is entitled to take.   

23. I reject that approach.  Whatever may be the limited circumstances in which it can be 
contended that the inspector has reached a decision that is erroneous in law and beyond 
his powers by reference to a point not raised before him, this is not one of them.  This is 
not a point that has not been available to be taken; it is not a point that can be described 
as an error of fact which becomes an error of law not known to the parties at the time.  
It is not a point where it can be said it has arisen without the parties being given an 
opportunity to deal with it; it is clear that the inspector at the section 78 hearing was 
alive to the problems which the enforcement notice decision might create and sought to 
provide the means whereby it could be dealt with.  This is not a pure point of law 
either.  The existence of a fallback position may require the examination of fact, and 
conclusions as to fact and degree.  The significance of the fallback position most 
certainly is capable of giving rise to a judgment of fact and degree.  Those matters, 
available to be raised before the inspector, should have been raised before the inspector.  
If not raised, in my judgment, it cannot be said that he has omitted to consider a 
material consideration; nor, in my judgment, can it be said that his reasoning is 
inadequate by reference to an issue not raised before him, but it seems to me that it is 
proper to go further.   

24. Mr Whale is prepared to accept that there might be scope for an argument on the 
construction of the enforcement notice as to whether a requirement that the use of the 
land for the stationing of the mobile home occupied for residential purposes cease, 
required its removal.  Of course Mr Whale is entitled to adopt a cautious approach but, 
for my part, I have no difficulty in understanding why the section 78 inspector, reading 
the enforcement notice, should conclude that it does exactly what the inspector at the 
enforcement notice appeal thought it did.  Ceasing the use of the land for the stationing 
of a mobile home is clearly what is being driven at.  "Occupied for residential 
purposes" describes the use that was made of it.  If the notice intended simply the 
cessation of residential use, it would have been quite pointless to require the use of the 
land for its stationing to cease.  It is quite clear that the use of the land for the stationing 
of the mobile home continues until the mobile home is removed.  If it is not quite clear, 
it is a wholly legitimate interpretation for each inspector to put on it in the absence of 
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any suggestion to the contrary.  There was no suggestion to the contrary.  The 
requirement that any resulting debris be removed from the land is an obvious pointer as 
well to the fact that it is removal of the caravan that the enforcement notice drives at, 
rather than debris resulting from a residential occupation of a caravan which remains on 
the site.   

25. Even if the enforcement notice struck only at the residential use, the question of 
whether a caravan would be immune from enforcement control is a matter of some 
debate.  The language of the enforcement notice, on this hypothesis, deals with the use 
of the land for stationing a caravan for a particular purpose.  Although a caravan has 
been on the site for 10 years, that does not mean that the use of the land for the 
stationing of the caravan has become immune for these reasons: an inspector would be 
required to consider whether the land during that period was used for the purposes of 
the riding centre to which the siting of the caravan was merely ancillary and did not 
amount to a separate use or part of a mixed use.  Indeed, that issue appears to have been 
decided against it by the enforcement notice of the inspector.   

26. The issue which the section 78 inspector would then have to consider is whether the use 
of the new planning unit, that is the appellant's land, includes use for the stationing of a 
caravan, either as a sole use or as part of a mixed use, possibly even as an ancillary part 
of another use.  But that is an issue of fact and degree which the inspector would have 
to consider on the hypothesis that Mr Lopez puts forward.  The mere fact that a caravan 
has been there for 10 years could not possibly resolve that issue in favour of the 
appellant.  The point which the Local Authority could perfectly properly raise, had Mr 
Lopez raised the point, is that the new planning unit, albeit with the old caravan still on 
it, has a different use because it is no longer riding centre use -- it is either woodland or 
a mixed use of woodland and stationing of a caravan for whatever purpose, including 
merely storing an empty caravan.  Thus there is no immunity for the caravan.  In those 
circumstances, an inspector faced with the fallback option not raised before the 
enforcement inspector might have had to consider some significant issues of fact and 
degree.   

27. In my judgment it is wholly inappropriate for those points to be raised by way of a 
contention that the inspector has ignored a material consideration when these points, far 
from obvious as they are, were not raised by the claimant before him.  I accept, lest it 
be thought that I am being critical of Mr Lopez, that he did not fail to raise these points 
because he was trying to keep his powder dry for a clever tactical battle.  He did not 
raise them because they did not occur to him.  There is a very good reason why they did 
not occur to him: that is because they are very far from obvious.  

28. However, had the issues been raised by the claimant, I would have accepted that it 
would not be right to conclude that the section 78 inspector was bound to come to the 
same decision in respect of the house.  His references in the paragraphs to which I have 
referred do not make that abundantly clear and he did contemplate allowing the parties 
to make written submissions if the enforcement notice appeal were allowed.  It is my 
judgment that that indicates that he would at least have liked some further assistance on 
the issue and so it cannot be determined that his view would have been bound to be the 
same.  Had he made an error, I would have had to have been satisfied about that before 
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refusing to quash the decision, but, as I say, this is not one of those cases where a new 
point can be raised under this section 288 challenge.   

29. Besides, if Mr Lopez is right in his submissions to me about the effect of the 
enforcement notice and the inspector's findings, he will be right that the caravan cannot 
be removed and, if he is right about that and that is established, it is still open to the 
claimant to put in a further application for planning permission.   

30. However, for those reasons, this challenge is dismissed. 

31. MR WHALE:  My Lord, I am very grateful.  I have an application for costs on behalf 
of the Secretary of State.  What I do not know is whether the statement has found its 
way to his Lordship?  

32. MR JUSTICE OUSELEY:  I thought it had.  I looked at it briefly yesterday.  Yes, I do 
have it.  

33. MR WHALE:  I am grateful.  £4,395 is the sum claimed.  I doubt there will be any 
issue as to principle.  I rather hoped there would be no issue as to quantum either, but I 
will hear what Mr Lopez has to say.   

34. MR LOPEZ:  My Lord, I cannot and I do not resist it. 

35. MR JUSTICE OUSELEY:  There will be an order for the claimant to pay the 
defendant's costs in the sum of £4,395. 

36. MR WHALE:  I am obliged. 

37. MR JUSTICE OUSELEY:  I am grateful to you both.  Thank you, Mr Lopez.   

38. I do did not mean to exclude you, Mr Whale.  What I was really meaning is Mr Lopez 
has had rather a harder time than you.   
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Lord Justice Sullivan:  

Introduction 

1. This is the Secretary of State’s appeal against the order dated 16th December 2013 of 
Ouseley J allowing Mr. Ioannou’s appeal under section 289 of the Town and Country 
Planning Act 1990 (“the 1990 Act”)  against the decision of an Inspector dated 12th 
March 2012 dismissing Mr. Ioannou’s appeal under section 174 of the Act against an 
enforcement notice issued by the London Borough of Enfield on 17th November 2010 
in respect of the unauthorised conversion of a single family dwelling house, 15 
Hamilton Avenue, London N9 7PP, into five self-contained flats. 

Factual background 

2. The factual background is described in some detail in the judgment of Ouseley J 
[2013] EWHC 3945 (Admin).  In summary, Mr. Ioannou appealed against the 
enforcement notice on four of the grounds in subsection 174(2): grounds (a), (d), (f) 
and (g).  The Inspector dismissed the appeal on the grounds (a), (d) and (f), but 
allowed the appeal on ground (g), and extended the time for compliance with the 
notice from two to six months.  Much of the Inspector’s decision is concerned with 
the ground (d) appeal.  Permission to appeal against the Inspector’s decision to 
dismiss the ground (d) appeal was refused by the High Court.  

3. At the enquiry before the Inspector it was submitted on behalf of Mr. Ioannou that the 
ground (a) appeal should be allowed, and planning permission should be granted for 
either (i) the five self- contained flats; or (ii) an alternative, three flats scheme, which 
the Council’s witness agreed under cross examination would be preferable to Mr. 
Ioannou’s fall-back position – that if he was required to reinstate No. 15 as a single 
dwelling house he would change its use into a house in multiple occupation (HMO), 
which he would be entitled to do as permitted development.  

4. The Inspector rejected both of those arguments.  In respect of submission (i) he 
concluded:  

“that the notice works have had a most damaging impact on the 
living conditions of the occupants of the residential units.  
Planning permission should be withheld.” (paragraph 49 of the 
decision)  

            There has been no challenge to that conclusion.  

5. In respect of submission (ii) the Inspector said: 

“A number of plans were tabled at the Inquiry showing 
alternative layouts and different numbers of flats for the appeal 
property.  But it is the notice works, rather than these other 
schemes, which I must consider under this ground.” (paragraph 
43 of the decision).  

6. The Inspector also rejected a submission that he could have varied the steps required 
to be taken by the notice under ground (f), so as to enable the three flats scheme to be 
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implemented.  The Inspector dealt with this submission in paragraph 56 of his 
decision, as follows:  

“In reaching this conclusion I have considered the relevance of 
the alternative plans already referred to in ground (a) above.  
The changes suggested by these schemes are not lesser 
requirements as such and do not directly relate to the 
allegations the subject of this appeal.”  

7. When dealing with the ground (g) appeal the Inspector, having noted the parties’ 
agreement that six months would be a reasonable time for compliance, said in 
paragraph 59 of his decision:  

“Although I was not able to grant planning permission for the 3 
flats scheme, described in my paragraph 52 above, it is clear 
that this is the Council’s and my preferred option.  The 
extended period for compliance will give time for the Appellant 
to explore this alternative with the Council and make any 
appropriate planning application.  Bearing in mind the 
discretion given to the Local Planning Authority to extend any 
period for compliance, by section 173A of the Act, 6 months 
should be sufficient to gauge whether agreement on such an 
alternative scheme is likely.”  

8. Before Ouseley J, Mr. Wills submitted that the Inspector had erred in concluding that 
he did not have power to allow the ground (a) appeal and grant permission for the 
three flats scheme.  In the alternative, he submitted that the Inspector had erred in 
concluding that he did not have power to vary the steps required for compliance with 
the notice under ground (f), so as to enable the three flats scheme to be effected by 
virtue of the combined effect of taking those steps (as varied) and section 173(11) 
which would treat that which remained as having been granted planning permission 
by virtue of section 73A of the 1990 Act.  

9.   Ouseley J set out the relevant statutory provisions in paragraphs 17-22 of the 
judgment.  The critical provisions in respect of the ground (a) appeal are as follows: 

(i)  the requirement in subsection 173(1) that an enforcement notice shall state  

“(a) the matters which appear to the local planning authority to 
constitute the breach of planning control…..”;  

(ii) subsection 174(2) which provides that an appeal against an enforcement notice 
may be brought on the ground  

“(a) that, in respect of any breach of planning control which 
may be constituted by the matters stated in the notice, planning 
permission ought to be granted….”; 

(iii) subsection 177(5) which provides that where an appeal has been made under 
ground (a) (above), the appellant  
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“shall be deemed to have made an application for planning 
permission in respect of the matters stated in the enforcement 
notice as constituting a breach of  planning control”;  

(iv) subsection 177 (1) which provides that  

“On the determination of an appeal under section 174, the 
Secretary of State may –  

(a) grant planning permission in respect of the matters stated in 
the enforcement notice as constituting a breach of planning 
control, whether in relation to the whole or any part of those 
matters or in relation to the whole or any part of the land to 
which the notice relates”; and 

            (v)   subsection 177(2) which provides that  

“In considering whether to grant planning permission under 
subsection (1), the Secretary of State shall have regard to the 
provisions of the development plan, so far as material to the 
subject matter of the enforcement notice, and to any other 
material considerations.”  

10. The critical provisions in respect of the ground (f) appeal are: 

(i)  subsection 173(3) which provides that an enforcement notice   

“shall specify the steps which the authority require to be taken, 
or the activities which the authority require to cease, in order to 
achieve, wholly or partly, any of the following purposes”; 

(ii) subsection 173(4) which states that those purposes are either remedying   the 
breach or  

“(b) remedying any injury to amenity which has been caused by 
the breach”;  

(iii) ground (f) in subsection 174(2) which enables an appellant to appeal      against 
an enforcement notice on the ground   

“(f) that the steps required by the notice to be taken, or the 
activities required by the notice to cease, exceed what is 
necessary to remedy any breach of planning control which may 
be constituted by those matters or, as the case may be, to 
remedy any injury to amenity which has been caused by any 
such breach”;  

(iv)  subsection 176(1)(b) which enables the Secretary of State to vary the      terms of 
an enforcement notice;  

(v) subsection 176(2A) which requires the Secretary of State to give any directions 
necessary to give effect to his determination on the appeal; 
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(vi)  subsection 173(11) which provides that  

“(11)  Where – 

(a) an enforcement notice in respect of any breach of planning 
control could have required any buildings or works to be 
removed or any activity to cease, but does not do so; and  

(b) all the requirements of the notice have been complied with, 
then, so far as the notice did not so require, planning 
permission shall be treated as having been granted by virtue of 
section 73A in respect of development consisting of the 
construction of the buildings or works or, as the case may be, 
the carrying out of the activities.”; and  

           (vii)  subsection 73A(1) which provides that  

“(1) On an application made to a local planning authority, the 
planning permission which may be  granted includes planning 
permission for development carried out before the date of the 
application.” 

The judgment  

11. Ouseley J rejected Mr. Wills’ submission that the Inspector had power to allow the 
appeal on ground (a) and grant planning permission for the three unit scheme.  Mr. 
Wills did not challenge that conclusion by way of a Respondent’s Notice.  He was 
right not to do so.  Both the ground (a) appeal and the deemed application for 
planning permission under subsection 177(5) are tied to the breach of planning control 
alleged in the enforcement notice.  This is mirrored by the power to grant planning 
permission under subsection 177(1) which is limited to a power to grant permission in 
relation to the whole or any part of those matters.  There is no challenge to Ouseley 
J’s conclusion in paragraph 37 of his judgment that:  

“Taking the ground (a) appeal and the deemed planning 
application by themselves, the Inspector was bound to dismiss 
the appeal as a matter of his statutory powers.  It is clear that 
something other than the grant of permission for all or part of 
the matters alleged in the enforcement notice to constitute the 
breach of planning control would be required to achieve the 
three flat scheme.”  

12. Ouseley J accepted Mr. Wills’ submission that the Inspector had power to enable the 
three unit scheme to be implemented by allowing the ground (f) appeal and varying 
the steps required for compliance with the notice, and leaving that which remained 
after those steps had been carried out to be treated as having been granted 
retrospective planning permission under section 73A by virtue of subsection 173(11).  
In paragraph 38 of the judgment Ouseley J said (in part):  

“It was accepted by Mr Wills that the power to vary the 
requirements of the notice under s173(4)(a) by making the 
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development comply with any planning permission granted in 
respect of the land, by discontinuing any use or restoring the 
land to its previous condition, could not assist. The only 
relevant power would be to vary the notice so that the new 
steps required were those remedying "any injury to amenity 
which has been caused by the breach"; s173(4)(b).”  

13. In paragraph 41 Ouseley J  said that:  

“The first question is whether the Inspector considered 
applying s173(4)(b). If he did not do so, he would have failed 
to consider part of the powers which might have been available 
to him to bring about what all parties seemed to have thought 
was the best solution, which was to bring about the three flat 
scheme by somehow imposing it through the requirements of 
the notice. The answer lies in what he said in paragraphs 54 and 
56. He appears to have adopted the same approach to his 
powers on the ground (f) appeal as he did on the ground (a) 
appeal/deemed application. That is, the steps required had to 
remedy the matters alleged to constitute the breach of planning 
control. The steps required to bring about the three flat scheme 
did not and could not be made to do so. He reached the 
conclusion he did as a result of the view he took of the extent of 
his powers, which is why he extended time for compliance to 
enable a planning application for the three flat scheme to be 
made to London Borough of Enfield. He confined his use of his 
powers of variation to those which would achieve the result in 
s173(4)(a). If his powers were so confined, then his decision 
would undoubtedly have been right. I do not see, however, any 
consideration of the use of the power in s173(4)(b).”  

14. Having concluded that the Inspector ought to have considered “whether the power in s 
173(4)(b) would be capable of leading to the three flat scheme”, and did not do so 
(paragraph 43), Ouseley J next considered the question:  

“Whether the Inspector had asked himself as a matter of fact 
and degree under either ground (a)/deemed application or 
ground (f) whether the three flat scheme was substantially 
different from the five flats actually developed.”  

            He concluded that on a fair reading of the Inspector’s decision he did not ask himself 
that question (paragraph 44); and was not prepared to admit a witness statement from 
the Inspector in which the Inspector explained what he had in mind in certain 
paragraphs of his decision, including paragraph 56 (see paragraph 6 above).  

15. Applying the Wheatcroft principle (see paragraph 16 below) Ouseley J said in 
paragraph 47 that the question was “whether the permission which would be granted 
is significantly different from rather than essentially the same as that originally 
applied for.”  He answered that question in paragraphs 48 and 49:  
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“48. I am not prepared to hold that only one view was possible 
of the issue of fact and degree such that any reasonable 
Inspector would have been bound to conclude that the three flat 
scheme was too different from the five flats to be brought about 
through variations to the steps required by the notice, and by 
planning permission on the deemed application or under 
s173(11) for the larger flat, or other parts of the works which 
had been undertaken. Nor am I prepared to hold that any 
reasonable Inspector would have been bound to conclude that 
the differences were not substantial, and that as there were no 
third party objections even to the five flats, and the changes 
were all internal, there was no need to be concerned about 
consultation. It is certainly more than an immaterial variation to 
the application. It is an application for a clearly different 
planning permission in the context of the deemed application. 

49. It therefore follows that a relevant power, which could 
bring about the three flat scheme has not been considered. It 
could have led to the appeal being decided differently.”  

16. In Bernard Wheatcroft v Secretary of State for the Environment [1982] 43 P & CR 
233, Forbes J decided that conditions can be imposed upon a grant of planning 
permission which cut down, or reduce the development for which permission was 
sought, provided the effect of the conditional planning permission is not to allow 
development which is in substance not that which was applied for: see pp 239 and 
241.  

17.   In response to Mr. Wills’ submissions on the ground (a) appeal Ouseley J had 
concluded, correctly in my judgment, that:  

“The Wheatcroft principle has no application to ground (a) or to 
the deemed application in the light of the clear wording of 
section 177(1)(a).”  

            Mr. Wills did not challenge this conclusion of the judge, and he accepted that it 
necessarily followed that the judge’s references to ground (a) and/or the deemed 
application in paragraphs 43, 44 and 48 of the judgment (see paragraphs 14 and 15 
above) were erroneous.   

The appeal 

18. The agreed starting point in this appeal is, therefore, that the ground (a) appeal, the 
deemed application under subsection 177(5), and the power to grant permission under 
section 177(1) are of no assistance to the Respondent.  The sole question is whether 
the Inspector erred in concluding that he did not have power to enable the 
implementation of the three flats scheme by allowing the appeal under ground (f), 
varying the steps required by the notice, and thereby enabling what remained after 
compliance with those requirements as varied to be treated as having been granted 
planning permission under section 73A by virtue of the operation of subsection 
173(11).  
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The Secretary of State’s case 

19.   On behalf of the Secretary of State, Mr. Banner submitted that:-  

(i) The only power to grant planning permission in response to an appeal under 
section 174 was the power contained in subsection 177(1).  

(ii) It was common ground that there was no power under subsection 177(1) to grant 
permission for the three flats scheme. 

(iii) Subsection 173(11) was of no assistance to the Respondent because planning 
permission was treated by that provision as having been granted, not for any 
buildings or works or the carrying out of any activities, but  

“in respect of development consisting of the construction of the 
buildings or works, or as the case may be, the carrying out of 
the activities” (emphasis added).  

            (iv) “The buildings or works” and “the activities” were those referred to in paragraph 
(a) of the subsection, namely those buildings or works which the enforcement 
notice “could have required to be removed”, or any activity which the 
enforcement notice “could have required to cease.”  It followed that in order to 
benefit from subsection 173(11) the buildings or works, or the activities had to 
have been in existence when the enforcement notice was issued.   

(v)  At the time when the enforcement notice was issued on 17th November 2010 
there were five self contained units in No. 15.  The enforcement notice could not 
have required either the new works which would have to be carried out in order 
to convert the five flats into three to be removed, or the new change of use of the 
property to three flats to cease.  So far as the works were concerned, there was 
no challenge to Ouseley J’s conclusion in paragraph 33 of the judgment that:  

“The four flats on the ground floor could not go into two flats 
without internal alterations to walls, doors and facilities.  
Works were required in order to produce three flats, which 
were not part of the matters alleged to constitute a breach of 
planning control.”  

(vi) It followed that allowing the appeal under ground (f) and varying the steps 
required to be taken by the enforcement notice would not have resulted in a 
deemed permission by virtue of subsection 173(11) for the alternative three flat 
scheme.  

(vii) Where Parliament had expressly provided for planning permission to be granted 
in response to an enforcement notice appeal, and had deliberately limited the 
scope of the ground (a) appeal, the deemed application, and any such permission 
to the whole or any part of the matters stated in the enforcement notice to be a 
breach of planning control, it would not be appropriate to sidestep that limitation 
by inferring the existence of a broader power under ground (f), which did not 
itself confer any power to grant planning permission, when considered in 
conjunction with subsection 173(11). 
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(viii) Submission (vii) (above) was supported by the fact that both the power to grant 
planning permission under subsection 177(1) and the local planning authority’s 
power to issue an enforcement notice under subsection 172(1)(b) were expressly 
subject to an obligation to have regard to the provisions of the development plan 
and other material considerations.  The power to allow an appeal under ground 
(f) was not expressly subject to that obligation, which suggested that Parliament 
did not intend that it should be used as a means of bringing about a planning 
permission (under subsection 173(11)) which could not be obtained under 
subsection 177(1).  

Mr. Ioannou’s case  

20. Subject to the point mentioned in paragraph 18 (above), Mr. Wills supported the 
Judge’s reasoning.  He reminded us of the evolution of what is now paragraph (f) of 
subsection 174(2).  Sections 15 and 16 of the Town and Country Planning Act 1968 
(“the 1968 Act”) introduced new provisions as to enforcement notices into the Town 
and Country Planning Act 1962.  Subsection 15(5) of the 1968 Act required an 
enforcement notice to specify:  

“(a) the matters alleged to constitute a breach of planning   
control; and 

(b) the steps required by the authority to be taken in order to remedy the 
breach…”  

This was reflected in Subsection 16(1)(f), which enabled an appellant to appeal 
against an enforcement notice on the ground “that the steps required by the notice to 
be taken exceed what is necessary to remedy any breach of planning control.” 

21. It will be seen that under the 1968 Act there was no express power for the local 
planning authority to “under-enforce” such as is now conferred by subsection 173(3) 
of the 1990 Act, under which the local planning authority may specify steps in the 
enforcement notice in order to achieve, wholly or partly, the purposes of remedying 
either the breach of planning control or any injury to amenity which has been caused 
by the breach.  The ground (f) appeal under the 1968 Act mirrored the inflexibility of 
subsection 15(5)(b).  An appellant could not argue that even if the required steps were 
necessary to remedy the breach, they were not necessary to remedy any injury to 
amenity which had been caused by the breach.  The present ground (f) appeal enables 
an appellant to argue that “under-enforcement” would suffice for the purposes of 
remedying any injury to amenity.  Another illustration of the greater flexibility in the 
1990 Act is the power under subsection 177(1) to grant planning permission for the 
whole or any part of the matters which are stated in the enforcement notice as 
constituting a breach of planning control or in relation to the whole or any part of the 
land to which the notice relates.  Under subsection 16(5) of the 1968 Act the 
Minister’s power to grant planning permission was confined to “the development to 
which the enforcement notice relates….”  

22. Carnwath LJ (as he then was) explained the background to the legislative changes 
which resulted in the greater flexibility now contained in the 1990 Act, and in the 
scope of the present ground (f) in particular, in paragraphs 29-33 of his judgment in 
Tapecrown Ltd v First Secretary of State [2006] EWCA Civ 1744 [2007] 2 P & CR 7.  
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Mr. Wills  placed particular reliance on paragraph 33 of Carnwath LJ’s judgment in 
which he summarised the position under ground (f), as follows:  

“33. In short, the Inspector has wide powers to decide whether 
there is any solution, short of a complete remedy of the breach, 
which is acceptable in planning terms and amenity terms.  If 
there is, he should be prepared to modify the requirements of 
the notice, and grant permission subject to conditions (or to 
accept a s.106 agreement, if offered).  I would emphasise, 
however, that his primary task is to consider the proposals that 
have been put before him.  Although he is free to suggest 
alternatives, it is not his duty to search around for solutions….”  

23. In paragraph 34 of his judgment in Tapecrown Carnwath LJ said that the Inspector’s 
task was to decide:  

“34. … what was the appropriate solution.  This required him 
to consider, not simply what would be necessary to bring the 
building into compliance with class A [of the GPDO], but more 
generally whether the building could be made acceptable in 
terms of both planning policy and amenity by any proposed 
modifications, supported if necessary by planning conditions.”  

24. Mr. Wills also placed reliance on paragraph 46 of Tapecrown in which Carnwath LJ, 
having observed that it was not the duty of an Inspector to make an appellant’s case 
for him, said:  

“46. On the other hand the Inspector should bear in mind that 
the enforcement procedure is intended to be remedial rather 
than punitive.  If on his consideration of the submissions and in 
the light of the site view, it appears to him that there is an 
obvious alternative which would overcome the planning 
difficulties, at less cost and disruption than total removal, he 
should feel free to consider it.  In such circumstances fairness 
may require him to give notice to the parties enabling them to 
comment on it.  I would expect the Inspectorate to have an 
established practice for dealing with that situation efficiently 
and expeditiously.”  

While Carnwath LJ’s observations in paragraph 46 of Tapecrown were obiter, they 
were endorsed, and formed part of the Court’s reasoning in paragraph 40 of its 
judgment in Moore v Secretary of State for Communities and Local Government 
[2013] JPL 192; see Ahmed v Secretary of State for Communities and Local 
Government [2014] EWCA Civ 566.  

25. Mr. Wills submitted that if the ambit of the power conferred on an Inspector when 
dealing with a ground (f) appeal was no wider than his power in respect of a ground 
(a) appeal, ground (f) would be otiose.   The three flats scheme was “an obvious 
alternative which overcame the planning difficulties” caused by the five flats scheme 
and it should, therefore have been considered by the Inspector under the second limb 
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of the ground (f) appeal.  The three flats scheme would remedy the injury to amenity 
which, on the Inspector’s findings, had been caused by the five flats scheme.  

26.   Against this background, Mr. Wills submitted that subsection 173(11) should be 
interpreted purposively, so that the scope of the permission deemed to have been 
granted under section 73A was not confined to any buildings or works,  or activities 
that were in existence on the subject land when the enforcement notice was issued.  
Applying the Wheatcroft principle,  section 173(11) applied to an alternative scheme, 
such as the three flats scheme, which was sufficiently similar to the development 
which was alleged by the notice to be a breach of planning control.  Any other 
approach to the scope of section 173(11) would, he submitted, be punitive, and would 
not be consistent with the remedial character of enforcement proceedings: see 
Tapecrown (above).  

Discussion  

27. Although Ouseley J referred in paragraphs 38 and 41 of his judgment (see paragraphs 
12 and 13 above) to the need for the Inspector to consider the use of the power in 
section 173(4)(b), and his failure to do so, subsection 173(4) is directed at the local 
planning authority which issues the enforcement notice, and prescribes the purposes 
for which it may require steps to be taken by the  notice.  The Inspector’s power to 
allow an appeal under the second limb of a ground (f) appeal mirrors the power 
conferred on the local planning authority to under-enforce conferred by  subsection 
173(4)(b).  

28. In concluding that the Inspector should have asked himself as a matter of fact and 
degree under the ground (f) appeal whether the three flats scheme was “substantially 
different” from the five flats actually developed (paragraph 44 of the judgment) 
Ouseley J applied the Wheatcroft principle.  In my judgment, the Wheatcroft principle 
had no application in the present case.  There is no challenge to Ouseley J’s 
conclusion that the principle had no application to the ground (a) appeal or to the 
deemed application in the light of the clear wording of section 177(1)(a): see 
paragraph 36 of the judgment.  The power to allow an appeal under ground (f) in 
subsection 174(2) is not a power to grant planning permission.  If planning permission 
is to be granted in response to an appeal under section 174 it may only be granted 
under section 177(1).  

29. Wheatcroft has no application to any planning permission that section 173(11) treats 
as having been granted by virtue of section 73A because the scope of that permission 
is closely defined by the terms of both subsection 173(11) and subsection 73A(1) (see 
paragraph 10 above).  Wheatcroft was concerned with an application for planning 
permission under (what is now) section 70 of the Act for a prospective development.  
Section 73A enables planning permission to be granted retrospectively “for 
development carried out before the date of the application.”  While application of the 
Wheatcroft principle would enable a condition or conditions to be imposed upon a 
grant of permission under section 73A to cut down the extent of the existing 
development that was granted permission, it could not authorise a grant of planning 
permission for development that was proposed to be carried out, such as the three flats 
scheme.  
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30. In my judgment, Mr. Wills had no satisfactory answer to Mr. Banner’s submission 
that the only buildings, works or activities which can benefit from subsection 173(11) 
are those which were in existence when the enforcement notice was issued: see 
paragraph 19(iv) (above).  The notice could not have required that which was not in 
existence when it was issued “to be removed”, or “to cease”.  That submission is 
reinforced by the fact that the planning permission which subsection 173(11) treats as 
having been granted is a permission under section 73A, which relates to development 
which has been carried out, not development which is proposed to be carried out.  

31. In Fidler v First Secretary of State [2004] EWCA Civ 1295 this Court rejected a 
submission that the permission which was treated as having been granted under 
subsection 173(11) extended to any activities which were taking place on the 
enforcement notice site which could have been, but were not, the subject of 
enforcement action.  Carnwath LJ said that the draftsman of (what is now) subsection 
173(11) had:  

“43. [I]ntroduced the pre-condition that the activity must have 
been one which the particular enforcement notice could have 
required to cease.  It is not enough that it could have been the 
subject of enforcement action under a differently drafted notice.  
As Schiemann LJ observed, an enforcement notice cannot 
require an activity to cease, unless it is part of the breach of 
planning control identified by the notice itself.  Not only is this 
interpretation supported by the wording of the section, it also 
makes practical sense for all parties.  It ensures that the 
authority does not give deemed permission by an oversight; 
and, for those interested in the land, it provides clarity as to 
what is and is not permitted.”  

32. Mr. Wills submitted that the question in Fidler was the extent of those buildings, 
works or activities which were in existence when the enforcement notice was issued 
which could benefit from subsection 173(11).  The Court was not concerned with the 
issue in the present case: to what extent could an alternative scheme which would 
remedy the injury to amenity caused by a breach of planning control be permitted by 
virtue of the combined effect of allowing an appeal under ground (f) and the operation 
of subsection 173(11).  That is true, but the wording of subsection 173(11) is clear, 
and Schiemann LJ’s observation “that an enforcement notice cannot require an 
activity to cease, unless it is part of the breach of planning control identified by the 
notice itself” is fatal to the Respondent’s case.  

33. Mr. Wills urged us to adopt a purposive approach to the interpretation of subsection 
173(11), but however purposive our approach it would not enable us to ignore the 
express terms of subsection 173(11) and section 73A.  Moreover, I do not accept that 
a purposive approach to the interpretation of subsection 173(11) would assist the 
Respondent’s case.  I accept Mr. Banner’s submission (paragraph 19(vii) above) that 
where Parliament has provided for planning permission to be granted in response to 
an appeal under section 174 against an enforcement notice, but has deliberately 
limited the scope of both the ground (a) appeal and the deemed application for 
permission to the matters stated in the enforcement notice as constituting a breach of 
planning control, and has limited the permission that may be granted under section 
177(1) to the whole or any part of those matters, it would not be appropriate to 
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sidestep that limitation by adopting an interpretation of subsection 173(11) which 
would, when taken in conjunction with a successful ground (f) appeal, have the effect 
of granting a planning permission for matters other than those specified in the notice 
as constituting the breach of planning control. That conclusion is supported by the 
role of the development plan in the decision–making process: see paragraph 19(viii) 
above. 

34. I recognise that Carnwath LJ’s observations in Tapecrown (paragraphs 23-25 above) 
might suggest that an Inspector’s powers when considering an appeal under ground (f) 
are not subject to any such limitation, in particular, the following  passage in 
paragraph 46:  

“If…. it appears to [the Inspector] that there is an obvious 
alternative which would overcome the planning difficulties, at 
less cost and disruption than total removal, he should feel free 
to consider it”. 

35.     The passages relied upon by Mr. Wills in the judgments in these three cases must be 
understood in the context of the factual and legal issues that were in dispute in those 
cases. The judgments are a response to those issues, they are not to be applied as 
though they were enactments of universal application.  In Ahmed the question was 
whether the “obvious alternative”, the 2005 scheme, could be regarded as “part” of 
the matters stated in the enforcement notice as constituting a breach of planning 
control.  Richards LJ said in paragraph 32 of Ahmed that:  

“The question of a grant of permission going beyond the terms 
of the notice does not arise.”  

36. In paragraph 40 of Moore the point being made by the Court was that if there was an 
“obvious alternative” which the Inspector should have considered it did not matter 
that the appellant had put her case under ground (b) rather than ground (f). The Court 
concluded that there was, in fact, no “obvious alternative”  (paragraph 41).  

37. In Tapecrown the matter was remitted for reconsideration by the Secretary of State 
because the Inspector’s reasoning was inadequate in that he failed to consider whether 
the building and hardstanding which were the subject of the enforcement notice could 
be made acceptable in planning terms by (i) reducing the extent of the hardstanding, 
and (ii) blocking up the windows in the building.  It appears to have been common 
ground that modifying the notice so as to require both of these steps to be taken would 
have been within the scope of the Inspector’s powers under ground (f), and the 
principal issue was the adequacy of his reasoning on this topic.  Carnwath LJ was not 
establishing a free-standing “obvious alternative” test as a replacement for to the 
express statutory limitations imposed by subsections 177(1) and 173(11) upon the 
nature and extent of the planning permissions that may be, or be treated as having 
been, granted in response to appeals under section 174.  The “obvious alternatives” 
which he had in mind were those “obvious alternatives” which (it was agreed in that 
case) would fall within the scope of a ground (f) appeal.  

38. It is unnecessary to adopt a strained interpretation of subsection 173(11) in order to 
ensure that enforcement proceedings retain their remedial character.  If, as in the 
present case, an alternative scheme is put forward which is not part of the matters 
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stated in the enforcement notice as constituting a breach of planning control, but 
which the Inspector considers may well be acceptable in planning terms, he can 
follow the course which the Inspector adopted in the present case: allow the appeal 
under ground (g) and extend the period for compliance with the notice so that the 
planning merits of the alternative can be properly explored: see paragraph 7 (above).  
Local planning authorities usually issue enforcement notices as a last resort when 
persuasion and negotiation with the landowner has failed.  It is open to a landowner 
who wishes to obtain planning permission for such an alternative scheme to apply for 
planning permission for that scheme at any time, whether before or after an 
enforcement notice has been issued.  The local planning authority’s power in section 
70C to decline to determine applications for planning permission made after an 
enforcement notice has been issued applies only if granting the permission would 
involve granting permission “in respect of the whole or any part of the matters 
specified in the enforcement notice as constituting a breach of planning control.”  

39.      I do not accept Mr. Wills’ submission that this approach to the ambit of ground (f) 
renders that ground of appeal otiose. In its earlier form, under the 1968 Act, ground 
(f) was clearly much narrower than ground (a): it was not concerned with the planning 
merits of the matters alleged to constitute a breach of planning control, a question of 
planning judgment, but with what was essentially a factual question – what steps were 
necessary to remedy that breach: see paragraph 20 (above).  The inclusion of the 
second limb in ground (f) – that even if they do not remedy the breach, less onerous 
steps will suffice because they will remedy any injury to amenity caused by the 
breach - means that deciding an appeal under ground (f) may well involve an element 
of planning judgment, which is bound to overlap to a certain extent with the 
Inspector’s judgment as to the wider planning merits under ground (a).  That there is 
now a degree of overlap between the two grounds, (a) and (f), is recognised in the 
authorities relied upon by Mr. Wills:  Tapecrown, Moore and Ahmed.  It does not 
follow that ground (f) is otiose merely because there is now some overlap between the 
two grounds, in that injury to amenity is relevant under both grounds; nor does it 
follow that ground (f) is otiose because it cannot be used in conjunction with 
subsection 173(11) to secure for an alternative scheme a planning permission which is 
unobtainable under section 177(1).  

Conclusion  

40. For the reasons set out above, the Inspector’s conclusion that he did not have power to 
consider the three flats scheme under the ground (f) appeal was correct.  Ouseley J’s 
judgment to the contrary must be set aside, and the Inspector’s decision restored.  

41. In these circumstances it is unnecessary to consider the Secretary of State’s second 
ground of appeal, in which Mr. Banner submitted that Ouseley J was wrong not to 
have admitted the Inspector’s witness statement. I would merely endorse  Ouseley J’s 
observation in paragraph 51 of the judgment:  

“I would strongly discourage the use of witness statements 
from Inspectors in the way deployed here. The statutory 
obligation to give a decision with reasons must be fulfilled by 
the decision letter, which then becomes the basis of challenge.  
There is no provision for a second letter or for a challenge to it.  
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A witness statement should not be a backdoor second decision 
letter.  It may reveal further errors of law….”  

 

Lady Justice Rafferty: 

42.      I agree. 

Lord Justice Lloyd Jones:  

43.      I also agree. 
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1. THE DEPUTY JUDGE:  19 to 21 High Street, Acton, is a pair originally of houses, now 

occupied partly for business purposes under the name of Palm Lodge.  It is a corner site 

in a conservation area.  There is an established office use on the ground floor and the 

upper floors have now been restored to use for residential purposes.  

2. On 13th April 2011 the local planning authority, the London Borough of Ealing, granted 

planning permission for A3 use as a café/restaurant subject to conditions, that permission 

applying, as I understand it, to the ground floor only.  Following that grant there appear 

to have been comments or objections raised by local residents to the use of the premises.  

There were enforcement notices served and in particular on 25th September 2013 an 

enforcement notice was issued in relation to planning control.  On that date the ground 

floor and the yard behind were in use as a café and restaurant, with a substantial space 

devoted to use for the smoking of shisha in (generally) shared pipes.  More seats in fact 

were available for smoking than for dining.  There was separate access to the rear of the 

premises for those purposes.  Inside the premises there were facilities for servicing the 

smoking of shisha, in particular a place where it could be bought.  There were side and 

rear extensions and the boundary walls had been re-built.  There were awnings to protect 

shisha smokers in inclement weather.  

3. The notice requires the cessation of the use of the land as a restaurant/café/shisha lounge.  

It requires the demolition of the "unauthorised single storey side and rear extensions of 

the premises and restoration of the status ante".  It requires also the removal of all 

unauthorised structures to the rear garden of the premises including canopies, awnings 

and shelters, removal of the perimeter boundary treatment on the east of the western and 

the southern elevations of the property and the construction of a new perimeter wall.  The 

notice is expressed as issued for the purposes of remedying the breach of planning 
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control.  

4. The appellant, the owner of the premises, appealed to an inspector under section 174 of 

the Town and Country Planning Act 1990; the grounds specified are those indicated in 

grounds (a), (c), (f) and (g) of section 174(2).

5. The appellant was represented by a town planner.  The appeal was determined by the 

written representations procedure.  The appellant submitted full grounds and a response 

both to objections and to the Council's statement of case.  There was a site visit by the 

Inspector on 20th May 2014 and his decision was issued on 24th September 2014.  In his 

decision he dismissed the appeal and upheld the enforcement notice.  

6. His Decision Letter begins by setting out preliminary matters and it is convenient if I cite 

paragraphs 2, 3 and 4 in full:  
i. "2. At the time of my visit the awnings that form part of the 

development the subject of the Notice were in the process of being 
removed and part of the wall between the brick piers along the 
boundary of Melville Villas Road had been reduced in height.  
However, as the appeal falls to be considered on the basis of the 
development at the time of the Notice such changes are not directly 
relevant.  

ii. 3. Following a site visit the Council provided clarification as to the 
extent of the rear extension to which the Notice is directed.  This 
included aerial photographs indicated as taken in 2010 and 2013 
respectively with the latter showing a red outline of the side and 
rear extensions.  Along with that to the side of the property this 
shows a rear extension between and beyond the two storey 
elements of the twin rear out riggers.  The appellant states that the 
rear out riggers are the same depth as was previously the case and 
refers to previous extensions to the side of the building and 
covering the entire yard."  

7. There is a footnote to that paragraph: 
i. "I have taken into account that the aerial photograph from 2010 is 

far less clear than that in 2013 as well as the appellant's concerns 
regarding the actual dates of the photographs.  However, whilst the 
appellant also refers to likely aerial photography for other years no 
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alternative photographs have been provided."  

8. Paragraph 4: 
i. "Planning permission was obtained in 2011 for a change of use to 

a restaurant/café.  The plan submitted with this showed the extent 
of the original building.  It would seem from that the red line on 
the 2013 aerial photograph is more or less accurate and shows a 
considerable amount of new building has been carried out to the 
side and rear of the building which has significant extended the 
footprint.  No such building work was authorised by the 2011 
permission.  Consequently even if parts of the rear extension 
replaced previous elements of the building its erection as a whole 
is a building operation which requires planning permission. 

ii. I note in this regard that much of the rear extension now present 
appeared to be constructed in the same brick work as to that of the 
side of the building.  The notice requires demolition of the 
unauthorised extensions and reinstatement of the elevations.  This 
would not include removal of any parts of the building present 
before the breach took place.  I find no uncertainty in this regard.  
The appellant is best placed to know the precise condition at that 
time.  There is however sufficient information before me to allow a 
proper assessment of the effects of the extensions."  

9. The Inspector then went on to deal with the grounds put to him.  So far as ground (c) is 

concerned, the appeal was solely on the basis that the use for smoking of shisha, as a use 

additional to that of a restaurant or café could be regarded as either ancillary or de 

minimis.  No other issue was raised under ground (c).  The Inspector considered the 

material before him in relation to the parts of the premises in use for smoking and 

servicing shisha smokers and concluded that there had indeed been a material change of 

use.  He was dealing, as the local planning authority had been dealing, with a change 

from the office use, which was the previously established use, to any use other than office 

use but his conclusion also covers the use for shisha in addition to that of a restaurant or 

café.  He notes that the conditions to which the 2011 planning permission was subject had 

apparently not been discharged although the applicant indicated that he proposed to 
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comply with the 2011 grant in relation to any conditions still outstanding.

10. So far as the Inspector's decision on ground (c) is concerned that is not now a matter 

challenged in these proceedings.

11. The Inspector then passed to ground (a), the ground that planning permission should be 

granted.  The ground of appeal before him indicated that the buildings which had been 

newly constructed (and which it was not suggested had not been newly constructed) were 

of an attractive and useful character.  The ground of appeal also went on to say that part 

of the character of the restaurant as run by the appellant on the premises was "the 

availability of shisha pipes" and indeed a comparator was made with a similar restaurant 

further up the street in which shisha is also smoked, but there is smoked close to the 

pavement rather than in a back facility.  The grounds also comment on matters of noise 

and disturbance, pointing out that Acton High Street is a busy road.  Those then are, in 

summary, the points upon which it was suggested that the planning permission should be 

granted.

12. The Inspector decided that planning permission should not be granted.  He considered, in 

some detail, and, as I read it, with some care the structures and their characteristics.  He 

also considered the living conditions of neighbours.  His conclusions on each of those 

issues are set out in his letter.  So far as the structures are concerned at paragraph 14 he 

found that: 
i. "All in all due to the inappropriate height, bulk, detailing and 

awkward combination of different built elements the development 
causes material harm and therefore neither preserves nor enhances 
the character or appearance of the conservation area."  

13. He goes on to set out the various elements of guidance.  At paragraph 17 he writes this: 
i. "I am mindful that planning permission is previously granted for 

a restaurant café use of the appeal premises which included 
conditions to control noise odour within the building.  In this 
regard the use of conditions in particular to control hours of use of 

Najafi v Secretary of State for Communities and Local Government [2015] EWHC 4094 (Admin) 132



the external seating area have the potential to limit the impact of 
the development.  I also note that noise and odour abatement 
notices have been served.  However even taking account of the 
town centre location such conditions and other controls were to my 
mind will be insufficient in this instance due to the scale and nature 
of the activity focused on the rear seating area.  

ii. 18. Overall the use of the appeal premises due to the scale of the
shisha element and the resulting concentration of activity in the 
rear seating area has resulted in odour and levels of noise that have 
caused disturbance.  The development therefore causes material 
harm to the living conditions of adjoining residents."  

14. So far as other matters are concerned the Inspector goes on to set out the evidence before 

him, that the appellant had invested in the premises and there are economic benefits 

associated with its use but he concluded that the economic benefits did not outweigh the 

harm that he had identified.

15. On ground (f) he notes that the appeal was on the basis that the requirements of the 

enforcement notice were excessive, that is to say more than was necessary for the 

purposes of the notice.  But he also notes that he had not been asked to consider any 

specific lesser steps that could be taken instead.  So far as ground (g) is concerned, he 

rejected the appellant's argument and ground (g) is not the subject of any challenge 

before me.  

16. Following the Inspector's decision the appellant sought to appeal against it under 

section 289.  Permission was granted by His Honour Judge Sycamore (sitting as a Deputy 

Judge of this court).  

17. The grounds of appeal to this court are first, that the Inspector failed to consider an 

obvious alternative to the enforcement sought by the local planning authority in its 

notice; secondly, that the Inspector failed to consider amending the notice in relation to 

the wall or the awnings, bearing in mind that he had power to allow either or both to 

remain in a modified form; thirdly, that the notice relating to the side and rear extensions,
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requiring, as it does, the removal or demolition of the unauthorised structures is uncertain 

and that to that extent the enforcement notice is bad for uncertainty.

18. I deal with the grounds in turn. The first ground, that is to say that the Inspector failed to 

consider an obvious alternative to enforcement in the form sought, is based on the 

Inspector's duty identified in a well-known line of cases which I shall cite in a moment, to 

recognise the existence of an obvious alternative to the enforcement sought and to grant 

planning permission for that or modify the enforcement notice to allow it.  The notice in 

the present case proceeded from the basis that only office use was permitted, the 

conditions for the grant of the planning permission for the changed use in 2011 never 

having been met.  The Inspector, it is said by Mr Simons, on behalf of the appellant, 

should have recognised that use as a café and/or restaurant was permitted by the 2011 

planning permission however, and should have regarded that as an obvious alternative.  

He should therefore have determined that such use should be allowed.  That submission 

is based on Tapecrown Ltd v First Secretary of State [2011] 2 P & CR 7, Moore v 

Secretary of State for Communities and Local Government [2013] JPL 192 and Ahmed v 

Secretary of State for the Communities and Local Authority [2014] EWCA Civ 566.  It is 

to fair to say that Mr Simons was able to identify passages from the judgments in each of 

those cases that supported his position.  In Moore, at paragraph 14, Sullivan LJ said that: 
i. " If there was 'an obvious alternative which would overcome the 

planning difficulties, at less cost and disruption than total 
[cessation]' the Inspector should have considered it ..." 

19. In Ahmed the obvious alternative was a development for which planning permission had 

been granted shortly previously, a clear parallel with the present case in Mr Simons’

submission.  
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20. In truth however that line of authorities does not assist the appellant on the facts of this 

case.  In my judgment, none of them impose on an Inspector a duty to consider whether 

to seek a less demanding solution that he has not been asked to consider.  It is true that in 

Tapecrown Carnwath J does refer to the restricted opportunities for input in the written 

representations procedure, but none of the authorities suggests that the Inspector is 

obliged to cast around for a solution despite the parties’ position.  In Moore and Ahmed

the possibility of the solution sought was clearly raised by the appellants.  The appeal 

against the planning Inspector was allowed in Moore because the Inspector thought he 

had no jurisdiction to do what he was asked to do, and in Ahmed because he had been 

clearly asked but had failed to consider the possibility.  In Ahmed the position was that 

the possibility, the obvious alternative, was raised in grounds under paragraph (b) rather 

than under paragraph (f) but the court held that nevertheless they were put to the 

Inspector.  In Tapecrown itself the problem was that the possibility had certainly occurred 

to the Inspector.  It is not clear on the facts the extent to which the parties had put the 

point to him, but then the matter having occurred to the Inspector and he having recorded 

that in his decision he did not go on properly to deal with it.  None of this casts doubt on 

what was said by Schiemann LJ in Taylor & Sons Farm v Secretary of State in the 

Environment, Transport and Regions [2001] EWCA Civ 1254, a decision the relevant 

parts of which was specifically approved by Carnwath J in Tapecrown at paragraph 44.  

At the risk of not doing justice to the whole of the passage to which Carnwath J referred 

I will set out the sentences in which appear to me to be of importance in the context of 

the present case.  At paragraph 40 of the judgment in Taylor Farms:

21. “It was not incumbent on the Inspector to conduct her own enquiries as to which area 

might be the most suitable for agricultural use.  
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22. At 41: 
i. "Appellants should contemplate the possibility that their primary 

contentions may fail and that those of their opponents may 
succeed. The very reliance on ground (f) shows that this is the 
position. If there is a fallback position on which they wish to rely 
then they should make this clear to the Secretary of State in their 
submissions. It is not reasonable to come to court, as has happened 
here, and ask for the case to be remitted to the inspector so that she 
may ask for further submissions..."  

23. Having cited paragraphs 40 and 41 of Taylor Farms Carnwath J went on at paragraph 46 

of his judgment to say this: 
i. "As I have said, I would not wish to lay down any general rules. I 

would accept that as a general proposition, given the limitations of 
the written representations procedure, an appellant would be well 
advised to put forward any possible fall-back position as part of his 
substantive case. It is not the duty of the inspector to make his case 
for him. On the other hand the inspector should bear in mind that 
the enforcement procedure is intended to be remedial rather than 
punitive. If on his consideration of the submissions and in the light 
of the site view, it appears to him that there is an obvious 
alternative which would overcome the planning difficulties, at less 
cost and disruption than total removal, he should feel free to 
consider it. In such circumstances fairness may require him to give 
notice to the parties enabling them to comment on it. I would 
expect the Inspectorate to have an established practice for dealing 
with that situation efficiently and expeditiously."

24. That judgment by Carnwath J establishes the jurisdiction of an Inspector in these 

circumstances.  It established also, in my judgment, the boundaries of the Inspector's 

duty.  If a matter occurs to him, all well and good, but it is not part of his duty.  If 

a matter is put to him it is part of his duty.  In either of those cases he will need to 

consider whether the alternative is a viable possibility.  But there is no obligation placed 

on him by any of the authorities to which I have referred to make the parties’ case for 

them, as Schiemann LJ put it,.
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25. In the circumstances of the present case there was simply no suggestion at any stage that 

the appellant sought to use the premises as a café or restaurant without serving shisha.  

The serving of shisha is said to be ancillary, as I have said in the ground (c) challenge, 

and is said to be a natural part of the use of the premises as a middle eastern café in the 

other submissions.  At no point is the Inspector asked to consider a grant of planning 

permission along the lines of the 2011 grant; and indeed at the time of the enforcement 

notice that grant of planning permission was extant and the last word from the appellant 

about it was that he proposed to meet its conditions.  There was simply nothing more that 

the Inspector was required to do under this head.

26. I turn then to the second ground.  The second ground of challenged is based on words in 

paragraph 2 of the Decision Letter which I have already set out.  Those words are that 

changes which have been made before the site visit "are not directly relevant".  Those 

words are, in my judgment, entirely correct.  The actual removal of the awnings and/or 

part of the wall told the Inspector nothing.  He was not, as I understand it, given any 

explanation for the removal.  In particular, he was not told whether it was temporary or 

permanent and was not told if it was permanent whether the removal was intended as 

partial compliance with the enforcement notices.  He was required to consider the matters 

put before him which were in particular, whether the enforcement notice should be 

upheld.  The enforcement notice required the removal of the boundary walls and the 

awning and the replacement of the boundary walls with new boundary walls.  He was as 

able to consider the affect of partial demolition of those structures with or without having 

seen such partial demolition take place.  To that extent it is therefore clear that the actual 

partial removal which had taken place by the site visit was, as he said, not relevant.

27. But in any event this is a matter which it is difficult to see that the Inspector failed in any 
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duty that he had; because it does not appear to have been suggested to him at any stage 

that a lesser enforcement in relation to the awnings and the boundary walls was one 

which the appellant sought.  What the Inspector did was to consider the structures which 

had been erected and to consider their appropriateness.  The only suggestion made by the 

appellant had been the colour washing of the boundary walls.  The inspector's decision, in 

particular at paragraph 12 of the Decision Letter makes it clear that although colour was 

a concern the "combination of the brick detailing piers and railings provide bulky and 

overly fussy appearance that is inappropriate in this sensitive context."  The Inspector 

applied his planning judgment.  He did everything that was required of him under this 

head.  There is no proper ground for complaint.

28. The third ground of appeal is, as I have said, that of uncertainty.  There was evidently an 

issue about the extent to which the side and rear extensions replaced the existing 

structures.  But there was no appeal under ground (b) or (c) on the basis either that there 

had been no new structure or that the structures that were there were authorised.  In 

paragraph 4 of his Decision Letter the Inspector showed that he appreciated the existence 

of the dispute or the uncertainty.  His conclusion, set out with, if I may say so exemplary 

clarity, was that as no such building work was authorised by the 2011 permission the 

erection of the rear extension as a whole is a building operation which requires planning 

permission.  It is clear that there had been no planning permission.  It is therefore clear 

that the inspector's view was that the whole of the side and the rear building was 

unauthorised.  

29. As I have said, the appellant did not suggest to the Inspector that there was any part of the 

building which was authorised.  That is a suggestion which could have been made by an 

appropriate ground of appeal under ground (b) or (c).  The question therefore was not, as 
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it seems to me, strictly put to the Inspector.  But if there had been a question, his answer 

to it is clear.  In any event, as the Inspector said, the notice is not uncertain on its face.  It 

is not uncertain in the manner discussed by the Court of Appeal in Miller Mead v 

Housing and Local Government [1963] 2 QB 196.  If the enforcement of a notice came to 

a criminal court then no doubt it would be necessary to determine on the facts whether 

there had been a breach of the notice, although a judgment might well be assisted by the 

Inspector's conclusion that the whole of the structure was unauthorised.  But the failure to 

determine precisely which parts of the structure were unauthorised and which not 

unauthorised would not imperil the Inspector's decision even if that had been a feature of 

the decision: which, as I have said, it was not.

30. For those reasons the grounds of challenge all fail and this appeal is therefore dismissed.

31. MR MOULES:  Thank you my Lord, I am grateful.  I make an application for costs on 

behalf of the Secretary of State.  A schedule of costs was filed in the same manner as my 

skeleton argument so I anticipate it has not reached your Lordship.  I have a spare copy, 

I can hand that up please.  

32. THE DEPUTY JUDGE:  Thank you.  

33. MR MOULES:  Your Lordship will see from the schedule that the total costs claimed 

are £8,340.

34. THE DEPUTY JUDGE:  You have seen that have you?

35. MR SIMONS:  I am sorry?

36. THE DEPUTY JUDGE:  You have seen the schedule.

37. MR SIMONS:  I have, there is no objection.

38. THE DEPUTY JUDGE:  Thank you.  Then I will order the appellants to pay the costs 

of the Secretary of State of Communities and Local Government summarily assessed at 
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£8,340.

39. MR MOULES:  Thank you my Lord, I am grateful. 

40.
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Lord Justice Lindblom:

Introduction

1. Did an inspector determining appeals against an enforcement notice under section 174(2) of 
the Town and Country Planning Act 1990 fail lawfully to consider “alternatives” to the 
development against which the enforcement action had been taken? That is the central 
question in this appeal. The principles of law relevant to it are all well established and 
familiar.

2. With permission granted by Lewison L.J. on 18 November 2015, the appellants, Mr and 
Mrs Arnold, appeal against the order of Dove J., dated 10 April 2015, dismissing their 
appeal under section 289 of the 1990 Act against the decision of an inspector appointed by 
the first respondent, the Secretary of State for Communities and Local Government, in a 
decision letter dated 6 September 2013, to dismiss their appeals under section 174(2) 
against an enforcement notice issued by the second respondent, Guildford Borough 
Council, on 2 November 2012. 

3. The enforcement notice alleged a breach of planning control at Blackheath Cottage in the 
village of Blackheath, near Guildford. Blackheath Cottage has been Mr and Mrs Arnold’s 
home since 2006. Blackheath is in the Green Belt, and in the Surrey Hills Area of 
Outstanding Natural Beauty. The development enforced against was the erection of a 
dwelling-house without planning permission. The enforcement notice required that the 
building be demolished, and the land reinstated to specified levels. Mr and Mrs Arnold 
appealed against the notice on the grounds in section 174(2)(a), (b), (c), (f) and (g). The 
inspector held an inquiry into the appeals over four days in July and August 2013. The 
appeals succeeded only on ground (g). In his decision letter the inspector upheld the 
enforcement notice, which he varied to allow a longer period – nine months instead of six –
for compliance with its requirements. The appeal against his decision was pursued on four 
grounds, all of which Dove J. found unmeritorious.         

The issues in this appeal

4. In the appeal to this court there were originally four grounds. Lewison L.J. granted 
permission only on one, which raises two issues for us to decide. First, did the inspector 
misdirect himself as to his power to grant planning permission for an “alternative” scheme? 
And secondly, did he lawfully consider the relevant “alternatives”?

The statutory provisions

5. Section 172(1) of the 1990 Act gives a local planning authority the power to issue an 
enforcement notice where it appears to it that there has been a breach of planning control 
and that it is expedient to issue the notice. Under section 173(3) the steps required by the 
enforcement notice are to be directed to achieving “wholly or partly” any of the purposes 
referred to in subsection (4), which are “(a) remedying the breach” of planning control and
“(b) remedying any injury to amenity which has been caused by the breach”. Where the 
enforcement notice requires less than a full remedy of the alleged breach of planning 
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control, section 173(11) provides for deemed planning permission for what is left after the 
notice has been complied with (see paragraph 31 of the judgment of Carnwath L.J., as he 
then was, in Tapecrown Ltd. v First Secretary of State [2006] EWCA Civ 1744, with which 
Wilson and Hughes L.JJ. agreed). Section 174(2) provides that an appeal may be brought 
against an enforcement notice on any of eight specified grounds. The relevant grounds here 
are these:

  “(a) that, in respect of any breach of planning control which may be constituted by the 
matters stated in the notice, planning permission ought to be granted … ;

(b) that those matters have not occurred;
(c) that those matters (if they occurred) do not constitute a breach of planning control;
…
(f)  that the steps required by the notice to be taken … exceed what is necessary to 

remedy any breach of planning control which may be constituted by those matters 
or, as the case may be, to remedy any injury to amenity which has been caused by 
any such breach;

(g) that any period specified in the notice in accordance with section 173(9) falls short
of what should reasonably be allowed.” 

Section 177(1) provides that on the determination of an appeal under section 174 the 
Secretary of State may –

“(a) grant planning permission in respect of the matters stated in the enforcement 
notice as constituting a breach of planning control, whether in relation to the 
whole or any part of those matters or in relation to the whole or any part of the 
land to which the notice relates;

      … .”

Section 177(5) provides that, where an appeal is brought under section 174(2)(a), “the 
appellant shall be deemed to have made an application for planning permission in respect of 
the matters stated in the enforcement notice as constituting a breach of planning control”.

Mr and Mrs Arnold’s development

6. Blackheath Cottage was an Arts and Crafts building. It was not a listed building, but was 
described in representations submitted to the inquiry by the Arts and Crafts Movement in 
Surrey as an example of “Surrey vernacular design in keeping with the Townsend design 
heritage in the village and the materials used” (paragraph 65 of the inspector’s decision 
letter). On 24 February 2011 and 6 June 2011 the council issued certificates of lawful 
development – the first for single-storey rear extension to the building, the second for a 
two-storey front extension. Mr and Mrs Arnold began extensive works to the building –
believing, it seems, that those works had the benefit of planning permission granted by the 
Town and Country Planning (General Permitted Development) Order 1995. They now 
accept, as I understand it, that the works did not correspond to the development for which 
the certificates had been issued.
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The enforcement notice 

7. As corrected by the inspector, the enforcement notice alleged the breach of planning control 
in these terms:

“Without planning permission operational development comprising of the erection of 
a building to be used as a dwelling … as shown hatched in black on the attached 
plan.” 

The reasons given for issuing the notice stated that the development was “inappropriate 
development within the Green Belt” and “therefore harmful, by definition”; that there were 
“no very special circumstances to justify” it; that, “by virtue of the scale and bulk of the 
replacement dwelling”, it had an “adverse impact on the openness of the Green Belt”; that 
“[given] the inappropriate nature of the development, this impact would be harmful to the 
most important characteristic of the Green Belt”; that, “by virtue of its scale, bulk and 
design”, it “introduces a form of development out of keeping with the rural character of the 
surrounding area”; and that “the introduction of large areas of flat roof, incorporated within 
the building, represent poor design forms which jar with the surrounding context”. These 
contentions of planning harm were supported by reference to relevant local and national 
policy, respectively in the Guildford Borough Local Plan and the National Planning Policy 
Framework (“NPPF”). The requirements of the notice included these steps:

“1. Demolish the building in the position shown hatched in black on the attached plan.
  2. Reinstate the levels of the land in accordance with the drawing titled existing 

block plan, submitted with the application for a Certificate of Lawful 
Development, reference 11/P/00633 and numbered 1007-P011 Scheme A.” 

The inspector’s decision letter

8. In the course of his discussion of the ground (b) appeals the inspector said this (in 
paragraph 16 of his decision letter):

“16. Stepping back from the finer detail the question to ask as a matter of fact and 
degree is what took place from December 2011 onwards. Was it simply some 
staged extensions to an existing dwelling that were arguably not development or 
permitted development or alternatively in essence the construction of a new 
dwelling with the integration of a few remaining walls? I consider that the only 
logical conclusion to draw given the scale and amount of demolition that took 
place is that what has been built is a new dwelling and not one that has been 
repaired and extended by alteration and enlargement. Reaching any other 
conclusion based on the facts would be contrary and send out a message that it is 
possible to build a new dwelling of a fundamentally different design by 
employing an argument of staged removal and replacement under [permitted 
development] rights.” 

9. The inspector dealt with the appeal on ground (a) in paragraphs 44 to 88. In paragraphs 44 
and 45 he said:
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“44. Before considering the main issues it is worth focusing on what the proposal is 
that flows from the deemed planning application and ground (a). [Section] 174(a) 
concerns breaches of planning control which may be constituted by the matters 
stated in the notice for which planning permission ought to be granted. So 
essentially, unless the breach of planning control is wrong (which I do not 
consider it is), the deemed application in this case is for the dwelling as built on 
the date the notice was issued. I accept that by virtue of [section] 177(1)(a) it is 
possible to grant permission for the whole or any part of the development 
constituting the breach of planning control. However what is not possible is to 
grant planning permission for some alternative form of development that differs 
from the alleged breach. The authority for this is [Richmond-upon-Thames 
London Borough Council v Secretary of State for the Environment (1972) 224 
E.G. 1555]. Planning permission may only be granted in respect of the matters 
stated in the notice as constituting a breach of planning control and there is no 
power to go beyond the notice. With this proviso in mind it is not a question of 
considering alternative proposals which fall outside the scope of the notice if they 
materially differ from what is alleged and has been built. I appreciate that I did 
request alternative schemes which the appellants might pursue instead but they 
need to be viewed in the context of this legal principle.

45. There is also the matter of whether it would be possible to grant a split decision
(allowing the deemed application in part, but refusing the other part) having 
regard to the practicalities of whether the parts are functionally and physically 
severable. This is a necessary prerequisite if the requirements of the notice, which 
would bite on the elements that are refused permission, are to be understood and 
achievable. If this were not the case then such an approach would be inappropriate 
as it would leave the parties guessing as to how the building was to be modified to 
comply with the terms of the notice. The option in such circumstances would be 
to make a planning application for a modified form of building. Should 
permission be granted, having regard to the powers conveyed by [section] 180 of 
the [1990] Act, it would result in any notice ceasing to have effect in so far as it 
was inconsistent with that permission.”

The inspector referred (in paragraph 46) to the fact that four applications for planning 
permission “for alternative forms of development, with varying degrees of modification” 
had been submitted to the council, but that no decisions had yet been made upon them. 

10. There were, in the inspector’s view, four main issues in the ground (a) appeal: first, 
“[whether] the development is inappropriate development in the Green Belt … or would 
cause any other harm to the [Green Belt] in terms of its openness or visual amenity”; 
second, “[the] inherent design of the building constructed and whether it satisfies the tests 
of relevance from local and national policy”; third, “[the] impact on the natural beauty of 
the [Area of Outstanding Natural Beauty] …”; and fourth, “[should] harm be adduced in 
respect of the first, second or third issues whether there are other considerations, whether 
taken individually or cumulatively, that outweigh that harm amounting to very special 
circumstances” (paragraph 47). 

11. On the first of those four issues, the Green Belt issue, in an analysis not criticized in this 
appeal, the inspector accepted the evidence given on behalf of Mr and Mrs Arnold that the 
increase in floor space from that of the original building was “just over 70%” (paragraph 
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53), and that the increase in “volume” was almost 100% (paragraphs 54 and 57). The 
development was therefore, he said, “at odds with the presumption against materially larger 
replacement dwellings set down in Policy H6 of [the local plan] and the 4th bullet point of 
paragraph 89 of the [NPPF]”. It was thus “inappropriate development in the [Green Belt] 
which by definition is harmful and should not be approved except in very special 
circumstances” (paragraph 56). He concluded (in paragraph 62):

“62. Bringing these [points] together, my conclusion on the first issue is that the 
replacement dwelling, although having no harmful visual impact, … is materially 
larger than the one it replaced and [is] thus inappropriate development in the 
[Green Belt]. It has also caused detriment to the openness of the [Green Belt]. For 
these reasons there is conflict with Policies RE2 and H6 of the [local plan] and the 
national policy guidance on development in the [Green Belt] set out in the 
[NPPF]. Paragraph 88 of the latter makes it clear that substantial weight should be 
afforded to any harm to the [Green Belt].”

On the second issue, the design issue, the inspector’s conclusion – again uncontentious in 
this appeal – was this (in paragraph 73):

“73. Given the above analysis I consider that the failings in the design of the dwelling 
go beyond matters of detail and include some fundamental flaws. I consider it is 
probable that the building that has arisen results from a contrived approach which 
has been more concerned with the internal arrangement, range of domestic 
facilities provided and outlook from within than the external appearance of the 
building. I find that the finished form has a jarring appearance, especially on the 
eastern side and that this together with the expanse of glazing, odd truncated roofs 
and slate finish is out-of-keeping with the immediate context and the character of 
the area. This runs counter to the thrust of the advice from the [NPPF] set out 
above, the 2nd and 4th criteria of Policy H6 and the terms of Policy G5 of the [local 
plan].”

As for the third issue, concerning the Area of Outstanding Natural Beauty, the inspector did 
“not consider that important views have been prejudiced” by the development. He found 
that “the landscape and scenic beauty of the [Area of Outstanding Natural Beauty had] not 
been materially compromised” (paragraph 75). In his conclusions on the fourth issue, under
the heading “Other considerations”, the inspector observed that although he had “some 
sympathy with the predicament [Mr and Mrs Arnold] find themselves in[,] … it is primarily 
of their own making”. As he went on to say, they “could have heeded the advice of the 
Council and at the very least either submitted another [certificate of lawful development] 
application or a planning application for the scheme they wished to build”, but they “did 
neither and continued to build relying on their own interpretation and that of their advisers 
that they were right in law and the Council were wrong” (paragraph 80).

12. In his final conclusions on the ground (a) appeal the inspector said (in paragraphs 85 to 88):

“85. I have found that the development that has taken place is inappropriate 
development in the [Green Belt] and has caused harm to its openness, contrary to 
the relevant local and national policies that apply. This harm has to be afforded 
substantial weight. Set against this combined harm I consider that the other 
considerations relied upon either carry no or little weight. Consequently, I 
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conclude that these other considerations, whether taken individually or 
cumulatively do not clearly outweigh the harm identified and that there are no 
very special circumstances which justify the granting of planning permission. I 
have given consideration to whether conditions could be imposed to render the 
development acceptable but given the scale of the development and the 
fundamental flaws in its design I do not consider that this is possible. 

86. I have had regard to the 3 modified forms of development that have been supplied 
on the appellants’ behalf by Mr Piper. These show various levels of intervention 
and reduction in the extent of the front and rear extensions and the removal of the 
garage with the second and third options. Whilst these options would reduce the 
floor area and volume of the dwelling they are materially different forms of 
development to what constitutes the deemed application before me and having 
regard [to section] 174(2)(a) of the [1990] Act and [Richmond-upon-Thames 
London Borough Council] I consider that it is, at the very least, questionable in 
law whether I am in a position to substitute these schemes for consideration under 
ground (a). 

87. Even if I were there is also the question of functional and physical severability 
and whether it is even possible to grant permission for some parts of the dwelling 
that might be acceptable, subject to conditions. Given the integrated nature of the 
development I do not consider that this is possible. This is not a case where there 
is [a] clear divide between parts which are acceptable and parts which are not. I 
therefore consider that issuing a split decision is not a realistic proposition in this 
case. The appellants are at liberty to submit planning applications and the 2nd

option (2.2) would appear to accord to Scheme C which is already the subject of a 
planning application under consideration by the Council. By virtue of the powers 
conveyed by [section] 180 of the [1990] Act, should permission be granted for 
any of these schemes, any extant enforcement notice will cease to have effect in 
so far as it is inconsistent with that permission. 

88. I therefore conclude that the ground (a) appeal should not succeed and deemed 
planning permission for the development as constructed or any modified form of 
dwelling as described and detailed should not be granted.”

13. The inspector then turned to the appeals on ground (f). The council had, he said, “made it 
clear in evidence and submissions that the purpose of issuing the notice, having regard to 
[section] 173(4) of the [1990] Act is to remedy the breach of planning control”, and had 
contended, therefore, that “the lesser schemes would not achieve this purpose and there 
[are] no lesser requirements that could be substituted for those set out in the notice”. It had 
relied on the decision of the Court of Appeal in Secretary of State for the Environment, 
Transport and the Regions and Oxfordshire County Council v Wyatt Brothers (Oxford) Ltd. 
[2002] P.L.C.R. 18 and the first instance decision in R. (on the application of Mata) v 
Secretary of State for Communities and Local Government [2012] EWHC 3473 (Admin). 
The inspector also referred to the Court of Appeal’s decision in Tapecrown – in particular, 
paragraph 46 of Carnwath L.J.’s judgment. That decision, he said, “makes the point that the 
enforcement regime is intended to be remedial and not punitive and that lesser steps, 
including possible legal ‘fallback’ solutions should be considered instead”. So, “[if] there is 
an obvious alternative which would overcome the planning difficulties (which [he took to 
mean] the ‘harm’), at less cost and disruption to total removal, the decision-maker … 
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should feel free to consider it” (paragraph 89 of the decision letter). Mr and Mrs Arnold had 
also relied on the decision in Tapecrown as well as the first instance decision in Ahmed v 
Secretary of State for Communities and Local Government [2013] EWHC 2084 (Admin) 
(paragraph 90 of the decision letter). The inspector saw “a certain degree of tension” in the 
case law (paragraph 91). He confirmed his earlier conclusion on the ground (a) appeal that 
it was not appropriate to issue a “split decision” (paragraph 92). He also concluded that “the 
purpose for issuing the notice was to remedy the breach of planning control” and that, 
“[having] regard to Wyatt [and] Mata there can be no success on ground (f) in terms of 
substituting lesser steps” (paragraph 93). 

14. But despite that conclusion the inspector went on (in paragraphs 94 and 95) to tackle the 
ground (f) appeals on the assumption that he was wrong. He said:

“94. However even if I am wrong in this finding, and the authorities of Tapecrown and 
Ahmed are found to indicate otherwise, then I do not consider that this assists the 
appellants. Even if it were held that where the purpose of the notice was to 
remedy the breach of planning control, lesser steps which were less costly or 
disruptive should be considered, these steps still need to amount to a realistic and 
obvious alternative which is acceptable. From what is before me by way of 
alternatives suggested I am not in a position to conclude that they are realistically 
achievable or obvious solutions which would overcome the harm that has been 
identified. So following that thread from Tapecrown this does [not] assist the 
[appellants]. I would add that there is no obvious lawful ‘fallback’ to resort to as 
can be the situation in enforcement cases. An example might be where a fence in 
excess of 2m on a garden boundary has been erected; the legitimate fallback, 
assuming PD rights have not been removed, would be to reduce the height to 2m 
as an alternative to complete removal. No such fallback scenario exists in this 
case. 

95. Taking these points together I do not consider that it would be acceptable or 
appropriate to substitute lesser steps or requirements to those set out in the notice. 
It is not my role to try and devise alternative steps from the schemes before me 
not least because it is [a] well accepted and understood principle that an 
enforcement notice needs to be clear on its face from the four corners of the 
document so that all (appellants, Council, 3rd parties) are certain as to what is 
necessary to achieve compliance. I do not consider, even if alternatives were 
permissible, they could be described with the necessary level of precision to 
achieve this. For all these reasons there is no success on ground (f).”

The judge’s analysis

15. The judge observed (in paragraph 80 of his judgment) that it “… was not disputed … that 
the true test for the alternatives was whether, in accordance with section 177(1)(a), the 
alternatives comprised “part of” the matters alleged in the notice as the breach of planning 
control”. He went on to say (in paragraph 81):

“81. In my view, it is important to read the conclusions of the decision letter at 
paragraphs 86 and 87 along with those which I have set out above which were 
reached at paragraphs 94 and 95. It is, in my view, unfortunate that the Inspector 
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used the language of “materially different”. I have no doubt that that is not, in 
truth, the test.”

In paragraph 82 he said this:

“82. The question was whether or not the alternatives were “part of” the breach of
control for which permission could be granted, it being clear, of course, that the 
Inspector had formed the view that the whole of the development could not be 
granted planning permission.”

He added that in his view there was “some justification” in the Secretary of State’s 
contention that two of the options, the first and third, involved a “redesign of the internal 
arrangements, footprints and elevations at ground floor”. In the light of the decision of 
Ouseley J. at first instance in Ioannou v Secretary of State for Communities and Local 
Government [2014] J.P.L. 608, this would have “taken the alternative beyond being “part 
of” the dwelling constructed and enforced against”. He said that “[only] the second option 
in reality could have been properly understood as “part of” the development by simply 
removing, as it did, the garage and part of the south extension”. But then he said this (in 
paragraph 83):

“83. Be all that as it may, that was not what the Inspector’s decision turned upon. In 
paragraph 87 he went on to … provide his conclusions on the alternatives which 
had been promoted. It is important to note that in the first sentence of that 
paragraph he poses two questions, not simply the question of physical and 
functional severability, but also whether it would be possible to grant permission 
for some parts of the dwelling which might be acceptable as opposed to parts 
which were not. He clearly concludes that this was not a case where there were 
parts of the development which were acceptable and parts which were not. This is 
a conclusion which has to be read alongside his conclusion in paragraph 94 that 
the alternatives would not overcome the harm which he had identified in the 
course of his analysis of the ground (a) appeal. That was not just harm to the 
Green Belt, albeit that that was perhaps the most significant element of his 
planning appraisal, but also harm which arose from the fundamental flaws in the 
design, which, it was accepted on behalf of [Mr and Mrs Arnold], the alternatives 
were incapable of curing. Reading the decision letter as a whole against the 
backdrop of the planning appraisal of the dwelling as built and the alternatives 
which were promoted, I am unable to accept that the Inspector simply failed to 
consider those alternatives.”

and (in paragraph 84): 

“84. Whilst [the inspector] entertained doubts that it was legally correct for him to 
consider them, he did indeed provide conclusions in relation to them. In paragraph 
94 he posed himself the correct question in relation to ground (f), namely whether 
there were obvious alternatives and concluded that they were not. Given his 
conclusions on the merits and reading the decision as a whole, I do not think that 
it was necessary for him to provide a detailed analysis of the merits in respect of 
each alternative, considering for instance the extent to which they might or might 
not represent a materially larger replacement in terms of Green Belt policy. His 
conclusions were that they were not obvious solutions and they did not overcome 
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the planning harms which he had identified. Those were conclusions which are 
entirely comprehensible, taken from the decision read as a whole. In those 
circumstances, I am unable to accede to the submissions made by [Mr and Mrs 
Arnold] under ground 3.”

Did the inspector misdirect himself as to his power to grant planning permission for an 
“alternative” scheme?

16. For Mr and Mrs Arnold, Mr Richard Turney submitted that the inspector misdirected 
himself as to the correct test for considering alternative forms of development in the ground 
(a) appeal. He had, said Mr Turney, failed to ask himself whether the alternative schemes 
put forward were in fact “part of” the matters that were the subject of the enforcement 
notice. Instead, as one can see in paragraph 44 of his decision letter, he applied a different 
test – the test of whether the alternatives were “materially different” from the development 
constituting the alleged breach of planning control. This was an error of law, which the 
judge should have recognized, but did not (see, for example, the judgment of H.H.J. Rich 
Q.C., sitting as a deputy judge of the High Court, in Exmouth Marina Ltd. v First Secretary 
of State [2006] J.P.L. 204, at paragraph 36). By making it possible under section 174(2)(a) 
and section 177(1)(a) for planning permission to be granted for “part of” the development 
alleged to be a breach of planning control, the statutory scheme clearly contemplates the 
granting of permission for development which is indeed materially different from that 
which has been built and enforced against. 

17. Mr Turney argued that the flaw in the inspector’s approach went deeper than the judge had 
discerned. The judge seems to have accepted that the inspector applied “the wrong test”. 
But he should not have accepted – because the inspector had gone on to consider whether it 
was open to him to “grant a split decision”, as he put it in paragraph 45 of the decision 
letter – that the error was insignificant. The inspector’s findings and conclusions in 
paragraph 87 did not render immaterial his mistake as to the correct test in law. He failed to 
recognize that the only “split decision” he had to consider was whether any of the 
alternative schemes in the drawings before him was acceptable, so that he could properly 
grant planning permission for it and otherwise uphold the enforcement notice. Section 
174(2)(a) and section 177(1)(a) obliged him to undertake that task, but he did not. The 
upshot, Mr Turney submitted, was that he misdirected himself in finding that he could not, 
as a matter of law, grant planning permission for any of the alternative schemes. He was 
also wrong to suppose that Mr and Mrs Arnold were free to submit applications for 
planning permission to the council. Section 70C of the 1990 Act enables a local planning 
authority to “decline to determine an application for planning permission for the 
development of any land if granting planning permission for the development would 
involve granting, whether in relation to the whole or any part of the land to which a pre-
existing enforcement notice relates, planning permission in respect of the whole or any part 
of the matters specified in the enforcement notice as constituting a breach of planning 
control”.        

18. I cannot accept those submissions.

19. One must start, I think, with what was said by Carnwath L.J. in Tapecrown. He referred (in 
paragraph 32 of his judgment) to the scope of an appeal under section 174(2)(a) and the 
need for that provision to be read together with section 177, which, he said, “makes clear 
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that, on an enforcement appeal, planning permission may be granted in respect of the 
matters alleged in the notice “in relation to the whole or any part of those matters” 
(s.177(1)(a)) …”. He went on to say this (in paragraph 33):

“33. In short, the inspector has wide powers to decide whether there is any solution, 
short of a complete remedy of the breach, which is acceptable in planning terms 
and amenity terms. If there is, he should be prepared to modify the requirements 
of the notice, and grant permission subject to conditions (or to accept a s.106 
agreement, if offered). I would emphasise, however, that his primary task is to 
consider the proposals that have been put before him. Although he is free to 
suggest alternatives, it is not his duty to search around for solutions. I will return 
to the latter point in connection with the grounds of appeal.”

and later (in paragraph 46):

“46. … [The] inspector should bear in mind that the enforcement procedure is intended 
to be remedial rather than punitive. If on his consideration of the submissions and 
in the light of the site view, it appears to him that there is an obvious alternative 
which would overcome the planning difficulties, at less cost and disruption than 
total removal, he should feel free to consider it. … .”

One must remember, of course, as Sullivan L.J. said in Secretary of State for Communities 
and Local Government v Ioannou [2014] EWCA Civ 1432 (in paragraph 37 of his 
judgment):

“37. In Tapecrown ... Carnwath [L.J.] was not establishing a free-standing “obvious 
alternative” test as a replacement for … the express statutory limitations imposed 
by subsections 177(1) and 173(11) upon the nature and extent of the planning 
permissions that may be, or be treated as having been, granted in response to 
appeals under section 174. The “obvious alternatives” which he had in mind were 
those “obvious alternatives” which (it was agreed in that case) would fall within 
the scope of a ground (f) appeal.”

20. It is necessary, as always, to read the inspector’s relevant conclusions fully, in their proper 
context, and bearing in mind that the decision letter was written principally for the parties 
to the appeals, who were of course familiar with the evidence and submissions presented on 
either side at the inquiry. One should not isolate particular passages in the inspector’s 
conclusions from others which are also relevant to the specific point being considered in the 
passage in question. The inspector’s conclusions on the ground (a) and ground (f) appeals 
are not wholly discrete. They relate to each other, and, to an extent, depend upon each 
other. They must be considered together. 

21. When that is done, I do not think one can find any error of law in the inspector’s approach. 

22. As Mr Ryan Kohli submitted on behalf of the Secretary of State, the inspector, when 
dealing with the ground (a) appeal, correctly identified the question he had to decide. He 
referred in paragraph 44 of his decision letter to the provisions of sections 174(2)(a) and 
177(1)(a). He recognized the parameters of his power to grant planning permission under 
ground (a). He directed himself, correctly, that section 174(2)(a) required him to focus on 
“breaches of planning control which may be constituted by the matters stated in the notice”, 
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and therefore that “unless the breach of planning control is wrong”, which in his view it 
was not, “the deemed application in this case is for the dwelling as built[,] on the date the 
notice was issued”. He also explicitly directed himself that, under section 177(1)(a), “it is 
possible to grant permission for the whole or any part of the development constituting the 
breach of planning control”. He reminded himself, however, that “what is not possible is to 
grant planning permission for some alternative form of development that differs from the 
alleged breach”. He was thus acknowledging that his powers here were circumscribed by 
the allegation of the breach of planning control in the enforcement notice. Nothing that was 
said by this court in Tapecrown detracts from that basic principle.  

23. It was with that principle in mind that the inspector referred in paragraph 44 to the decision 
of the Divisional Court in Richmond-upon-Thames London Borough Council. Planning 
permission, he said, may only be granted “in respect of the matters stated in the notice as 
constituting a breach of planning control”. And there was, he reminded himself, “no power 
to go beyond the notice” (my emphasis). Conscious of that constraint, he directed himself 
that the exercise he was engaged upon was “not a question of considering alternative 
proposals which fall outside the scope of the notice if they materially differ from what is 
alleged and has been built” (my emphasis again). The “alternative schemes” produced on 
behalf of Mr and Mrs Arnold had to be “viewed”, he said, “in the context of this legal 
principle”. 

24. Mr Turney fixed upon the words “if they materially differ from what is alleged and has 
been built”, stressing in particular the phrase “materially differ”. But that phrase, read 
properly in its context, connotes only a material difference in the sense of alternative 
proposals which “fall outside the scope of the notice”, not any alternative proposal falling 
within the scope of the notice as a part of the matters stated in it as constituting a breach of 
planning control. The inspector was not saying anything more than that in paragraph 44 of 
his decision letter. Any doubt about this – and I can see none – would be dispelled by the 
fact that he supported this particular conclusion with a reference to the decision of the 
Divisional Court in Richmond-upon-Thames London Borough Council. In that case, as Mr 
Kohli pointed out, the court was concerned not with the question of whether, on appeal, 
planning permission had been granted for “whole or part” of the matters stated in the 
enforcement notices as constituting a breach of planning control, but with the separate 
question of whether permission had been granted for a development outside the ambit of 
that alleged breach. The local planning authority had served enforcement notices requiring 
the owners of the land to cease using it for parking motor coaches. On appeal against the 
notice, the Secretary of State granted temporary planning permission, for a period of seven 
years, for the general parking of vehicles on the site, without limiting the permission to the 
parking of motor coaches as specified in the enforcement notices. The court allowed the 
authority’s appeal, acknowledging that “[the] most the Secretary of State could do in the 
circumstances was to grant planning permission for motor coaches to park on the site”.  

25. Properly understood, paragraph 44 of the inspector’s decision letter does not betray the kind 
of error that was made in Exmouth Marina Ltd.. The inspector in that case had said in his 
decision letter that “… the basis of the appellants’ case must logically be that the conditions 
would achieve substantially or materially different structures” from those that were the 
subject of the local planning authority’s enforcement notice (see paragraph 32 of H.H.J. 
Rich Q.C.’s judgment). The judge concluded (in paragraph 36) that “the Inspector’s test of 
whether the smaller development to be permitted is substantially or materially different 
from that which is the subject matter of the enforcement notice, in order to determine the 
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power to grant permission on appeal under para.(a) is wrong”. The question under section 
177(1) was “whether it is “the whole or any part” of the matters stated as constituting a 
breach”. The judge also rejected the proposition that the principle in Bernard Wheatcroft 
Ltd. v Secretary of State for the Environment [1982] 43 P. & C.R. 233 was of “any
relevance to the exercise of the specific power to grant planning permission for a part only 
of the unauthorised development”. In his view it was likely that the exercise of that power 
“will often be most appropriate when it does result in a development which is in substance 
different from the subject matter of the enforcement notice, and therefore any deemed 
application for planning permission arising out of an appeal under para.(a)” (paragraph 37).

26. The inspector in this case did not misdirect himself in the way that the inspector in Exmouth 
Marina Ltd. did. Neither in paragraph 44 nor elsewhere in his decision letter did he make 
the mistake of discounting any alternative proposal before him on the basis that, whilst it 
might properly be regarded as representing “part of” the matters referred to in the 
enforcement notice as constituting the alleged breach of planning control, it ought to be put 
to one side if it was ““substantially” or “materially” different from … the subject matter of 
the enforcement notice …”. Nor did he invoke the principle in Bernard Wheatcroft Ltd.. 

27. On the contrary, as is clear from paragraph 45 of the decision letter, he did exactly what he 
had to do in considering whether it was possible here to exercise his statutory power to 
grant planning permission for a part of the matters constituting the alleged breach of 
planning control in the enforcement notice. He did so without applying a false test of 
material difference from those matters. In paragraph 45 he posed for himself the question 
“whether it would be possible to grant a split decision (allowing the deemed application in 
part, but refusing the other part) …”. This question, as he acknowledged, was to be 
approached “having regard to the practicalities of whether the parts are functionally and 
physically severable”. This, as he said, was “a necessary prerequisite if the requirements of 
the notice, which would bite on the elements that are refused permission, are to be 
understood and achievable”. I see no error of law in this part of his conclusions. Once 
again, his self-direction was, in my view, impeccable.  

28. The inspector’s directions to himself in paragraphs 44 and 45 also informed the conclusions 
he reached on the ground (a) appeal in paragraphs 85 to 88. And those conclusions too are, 
I think, unassailable. 

29. There can be no complaint about anything the inspector said in paragraph 85. His 
conclusions there reflect his exercise of planning judgment: harm to the Green Belt by 
reason of inappropriateness, harm to its openness, “no or little weight” to be attached to the 
other considerations relied upon by Mr and Mrs Arnold, no very special circumstances to 
justify the granting of planning permission, and also “fundamental flaws” in the design. 

30. The conclusions that follow in paragraph 86 reflect the inspector’s self-direction in 
paragraph 44. He now found, as a matter of fact and degree, that the three “modified forms 
of development” provided on behalf of Mr and Mrs Arnold by their architect, Mr Piper, 
were all “materially different forms of development to what constitutes the deemed 
application …”. Such a finding, as a matter of fact and degree, is beyond challenge in 
proceedings such as these, unless, for example, it can be shown that an inspector has plainly 
ignored or misunderstood some obvious fact or misread the drawings in which an 
alternative scheme or schemes are presented to him by the appellant. But in this case no 
cogent submission has been made to that effect. In the circumstances, it is not the court’s 
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task to unpick the inspector’s findings of fact. In my view he was fully entitled to make the 
findings he did, and to conclude as he did in the light of those findings. In doing so, he 
expressly had regard to the provisions of section 174(2)(a) and the decision of the 
Divisional Court in Richmond-upon-Thames London Borough Council – just as he did in 
paragraph 44. He was plainly well aware of the nature and extent of the relevant statutory 
powers. His conclusion that it was, “at the very least, questionable in law whether [he was] 
in a position to substitute these schemes for consideration under ground (a)” clearly went to 
the question of whether any of the alternative schemes could properly be regarded as falling 
within the scope of the matters stated in the enforcement notice as constituting a breach of 
planning control. It discloses no misdirection as to the relevant law. 

31. That, however, was not the decisive conclusion here. The decisive conclusion followed in 
paragraph 87. It did not depend on what the inspector had said in paragraph 86. This is 
plain from the words at the beginning of paragraph 87: “Even if I were …”. Those words, 
in their context, can only mean that the inspector was moving on to a separate question, and 
was now assuming that he was in a position lawfully to consider the alternative schemes 
before him on the basis that they did not, as he had put it in paragraph 44, “fall outside the 
scope of the notice …”. That, I think, is quite clear. And in my view there can be no 
sensible dispute that the inspector understood his power to grant planning permission for 
part or parts of the building as constructed and enforced against – rather than for the 
development as a whole. His conclusions in paragraph 87 reflect his self-direction in 
paragraph 45. The two questions he now addressed were, first – as foreshadowed in 
paragraph 45 – whether part or parts of the building were functionally and physically 
severable; and second, if so, whether it was possible to identify part or parts of the building 
that were “acceptable”. 

32. The inspector’s answer to both questions was, in effect, an unequivocal “No”. 

33. As to the first question, he found that it was not possible to sever, or split, the building into 
separate parts. This was because the development was, as he put it, “integrated”. That was 
his critical finding. Once again, it was quintessentially a matter of fact and degree for him
as decision-maker. And once again, in my view, he was clearly entitled to make the finding 
he did; there is no basis for the court to interfere with it. As he appreciated, the question 
was not simply whether the alternative development in any of the schemes put forward 
would, as he had put it in paragraph 86, “reduce the floor area and volume of the dwelling” 
– because it would occupy only part of the same footprint as the development against which 
the council had enforced, and not extend beyond that footprint. It was, as he recognized, 
whether in this case a “clear divide” could be identified between different parts of the 
development, so that, under the statutory powers available to him, planning permission 
could properly be granted for one part and not for the other. He found that this could not be 
done.

34. Logically, therefore, the second question – the question of acceptability – was academic. 
But the inspector answered it nevertheless. This was not, he concluded, a case in which it 
was possible to separate parts of the development that were “acceptable” from parts that 
were not. The question of acceptability was a matter of planning judgment for him. And, 
once again, his exercise of planning judgment is not vulnerable to criticism before the 
court. It was not unreasonable, nor was it founded either on immaterial considerations or on 
a less than complete assessment of the considerations that were material. 
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35. There is nothing in Mr Turney’s submission that the inspector’s approach was at odds with 
the provision in section 70C. The inspector’s observation, in paragraph 87, that Mr and Mrs 
Arnold were “at liberty to submit planning applications and the 2nd option … would appear 
to accord with Scheme C which is already the subject of a planning application under 
consideration by the Council …”, is not inconsistent with a local planning authority’s 
power under section 70C to decline to determine a retrospective application for planning 
permission for development against which enforcement action has been taken. 

36. In paragraph 82 of his judgment Dove J. said that “[only] the second option in reality could 
have been properly understood as “part of” the development by simply removing, as it did, 
the garage and part of the south extension”. The inspector did not differentiate the second 
alternative scheme from the other two in that way. But in any event the judge’s analysis in 
paragraph 83, prefaced by the words “Be all that as it may”, is in my view clearly correct. It 
does not depend on what he said about the “second option” in paragraph 82. As he 
recognized, the inspector’s decision on the ground (a) appeal turned on the conclusions in 
paragraph 87 of the decision letter, and in particular on the conclusion that “this was not a 
case where there were parts of the development which were acceptable and parts which 
were not”. And as he said, this conclusion aligns with what the inspector went on to say in 
paragraph 94 of the decision letter – that the suggested alternatives could not be seen as 
“realistically achievable or obvious solutions which would overcome the harm that has 
been identified”. 

37. I therefore conclude that there is nothing amiss in the inspector’s approach to the ground (a) 
appeal.

38. Nor, in my view, can he be criticized for his approach to the appeals on ground (f), which 
was also, I believe, both accurate and complete. Whether it was strictly necessary for him to 
go as far as he did in his consideration of the appeals on that ground, it cannot be said that 
in doing so he fell into error.   

39. There is, and can be, no complaint about anything the inspector said in paragraphs 89 to 93 
of his decision letter, culminating in his conclusions, at the end of paragraph 93, that in the 
light of the relevant case law, including Tapecrown, Wyatt, Mata and Ahmed, “the purpose 
for issuing the notice was to remedy the breach of planning control”, and that “there can be 
no success on ground (f) in terms of substituting lesser steps”. The path taken by the 
inspector to those conclusions does not depart from the principles in the relevant 
authorities, including now the decision of this court in Miaris v Secretary of State for 
Communities and Local Government [2016] EWCA Civ 75.

40. The inspector’s conclusions in paragraphs 94 and 95 – assuming now that “lesser steps” 
could in principle be considered – must be read together with his earlier conclusions on the 
ground (a) appeal. As Mr Kohli submitted, he was entitled at this stage to express himself 
relatively briefly, provided of course that his approach was sound in law. In my view his 
approach was sound in law. On the assumption that he had to consider “lesser steps which 
were less costly or disruptive”, he directed himself, rightly, that “these steps still need to 
amount to a realistic and obvious alternative which is acceptable” (paragraph 94 of the 
decision letter). So he was clearly alive to those two questions: realism and acceptability. 
And he answered both. As he went on to say, he was not able either to find that the 
suggested alternatives were “realistically achievable or obvious solutions” or to conclude 
that they “would overcome the harm that has been identified”. Thus, as he also concluded, 
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the jurisprudence in Tapecrown was of no help to Mr and Mrs Arnold in their appeals on 
ground (f). Those findings and conclusions obviously applied to each of the alternatives put 
forward. And finally here, as the inspector also said, there was no “obvious lawful 
‘fallback’ to resort to” (ibid.). 

41. The conclusions in paragraph 95 of the decision letter flow from those in paragraph 94. 
There is nothing unlawful about them. The inspector concluded, as he was entitled to, that it 
would be neither “acceptable” nor “appropriate” to “substitute lesser steps or requirements” 
for those set out in the enforcement notice. He did not make the mistake of attempting to 
devise alternative steps beyond those suggested on behalf of Mr and Mrs Arnold. That, as 
he said, was not his role. Even if there had been any “permissible” alternative, it could not, 
as he put it, have been “described with the necessary level of precision”.

42. In my view therefore, the judge was right to uphold as lawful both the inspector’s approach 
to the ground (a) appeal and his approach to the appeals on ground (f). 

43. I do not see how Mr Turney’s argument can gain any support from the decision of this 
court in Ahmed. There the inspector had gone wrong in failing to consider an alternative 
scheme for which planning permission had been granted on appeal in 2005. The Court of 
Appeal emphasized that the question of whether an alternative scheme could be regarded as 
“part of” the development against which the local planning authority had enforced was a 
matter of planning judgment for the inspector. In that case the inspector had simply failed 
to exercise his planning judgment, having given no consideration to the possibility of 
granting planning permission for the 2005 scheme (see paragraphs 26 and 27 of the 
judgment of Richards L.J., with which Underhill and Floyd L.JJ. agreed). On its facts, 
therefore, Ahmed is not truly comparable to this case. In this case the inspector manifestly 
did consider all of the alternative schemes put forward. In doing so, he was fully aware of 
the statutory powers available to him and acted in accordance with them.

44. More in point, I think, is the decision of Ouseley J. in Ioannou. That case is in some 
respects analogous to this on its facts. The local planning authority had served an 
enforcement notice requiring the cessation of the use of a dwelling house converted without 
planning permission into five self-contained flats. On his ground (a) appeal, the appellant 
presented the inspector with a proposal for the conversion of the building into three flats, 
which, as the authority accepted, would avoid the planning objections to its use as five flats. 
The inspector did not, however, grant planning permission for the three-flat scheme. 
Ouseley J. endorsed his approach. It was the matters stated in the enforcement notice as 
constituting a breach of planning control to which the inspector’s attention was directed 
under section 177(1)(a), rather than the works in the alternative scheme. He could “only 
grant permission under ground (a)[,] and on the deemed application, for the alternatives to 
the extent that that could be achieved by granting permission for the whole or part of the 
breaches alleged in the notice” (paragraph 32 of the judgment). Ouseley J. went on to say 
this (in paragraph 33):

“33. The inspector obviously could [not grant] permission for the whole of the breach 
alleged in the notice and so achieve the three-flat scheme; that would simply leave 
the five flats in place. His only other power was to grant permission for part of the 
breach alleged in the notice. But the three-flat scheme could not be arrived at by 
granting permission for part only of the matters alleged to constitute the breach of 
planning control in the notice. Only one of the five flats, the one on the first and 
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second floor, could be left untouched, although an entry door would have to be 
removed. … The four flats on the ground floor could not go into two flats without 
internal alterations to walls, doors, and facilities. Works were required in order to 
produce three flats, which were not part of the matters alleged to constitute a 
breach of planning control in the notice. Granting planning permission for the 
larger flat without more … would not have remedied what the Inspector found to 
be the objectionable parts of the breach of planning control, nor would it have 
produced the scheme which the Inspector was prepared to see achieved.”

For the appellant’s argument on ground (a) and the deemed planning permission to succeed 
without recourse to the powers governing remedial steps under ground (f), the power in 
section 177(1)(a) would have to be “read as empowering the grant of permission for a 
development which is not, and is not part of, the matters alleged to constitute a breach of 
planning control, and indeed which does not exist”. The wording of section 177(1)(a), was 
“too specific and clear for such an interpretation” (paragraph 34). As Ouseley J. went on to 
say, “something other than the grant of permission for all or part of the matters alleged in 
the enforcement notice to constitute the breach of planning control would be required to 
achieve the three-flat scheme” (paragraph 37).

45. Those conclusions were confirmed by this court (see the judgment of Sullivan L.J., at 
paragraph 11). The Secretary of State’s appeal succeeded on the argument that the inspector 
was also correct in his conclusion that he did not have the power to consider the three-flat 
scheme under the appeal on ground (f) (see paragraphs 27 to 40 of Sullivan L.J.’s 
judgment). But Ouseley J.’s analysis on the ground (a) appeal in that case illustrates very 
well the practical limits of an inspector’s power to grant permission for development which
is part of the matters alleged in an enforcement notice to constitute a breach of planning 
control. The inspector’s approach in this case seems entirely congruent with it.   

46. I conclude, therefore, that Mr and Mrs Arnold’s appeal cannot succeed on the basis that the 
inspector misdirected himself as to his power to grant planning permission for an 
“alternative” scheme. There was no such misdirection. 

Did the inspector lawfully consider the relevant “alternatives”?

47. Mr Turney argued that the inspector’s consideration of the alternative schemes on their 
planning merits was so deficient as to be unlawful, and in any event lacked the requisite 
clear and adequate reasons. The main objection to the development against which the 
council had enforced was that it was “inappropriate development” in the Green Belt, which 
could not be justified by “very special circumstances”. If the inspector had grappled with 
that issue, and had concluded that any of the alternative schemes was not for “inappropriate 
development” in the Green Belt, he would have had to exercise his planning judgment on 
the balance between any harm the development would cause and any considerations 
weighing against that harm. He might have found the objections to that alternative scheme 
outweighed by other considerations, including the personal circumstances of Mr and Mrs 
Arnold and their children, and their human rights. But he reached no conclusion on the 
basic question of whether each of the alternatives was or was not “inappropriate 
development”. To do so, he would have had to consider, under the policy in paragraph 89 
of the NPPF, whether or not the scheme in question was for a “replacement” building 
“materially larger” than the dwelling it had replaced. This was a question he had to deal 
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with, but did not. Had he appreciated that it was within his power to make what he called a 
“split decision”, and had he considered the planning merits of each of the alternative 
schemes, he might have been minded to grant planning permission for one of them –
perhaps most likely for “the 2nd option” to which he referred in paragraph 87 of the decision 
letter. The errors he made in his consideration of the alternative schemes, Mr Turney 
submitted, are enough to vitiate his decision.

48. I do not think that argument is tenable. 

49. I have already concluded that the inspector’s approach both to the ground (a) appeal and to 
the appeals on ground (f) was correct as a matter of law. The issue here is whether, in any 
event, he erred in law by failing to undertake a sufficient assessment of the alternatives 
before him. I cannot accept that he did. 

50. It seems to me that Mr Turney’s argument here depends on a misreading of the inspector’s 
relevant findings and conclusions. I agree with the judge’s conclusion, and Mr Kohli’s 
submission to us, that, on a fair reading of the decision letter, the inspector did not regard 
any of the suggested alternatives as – to recall Carnwath L.J.’s phrase in pargraph 33 of his 
judgment in Tapecrown – “acceptable in planning terms and amenity terms”. Any other 
reading of his relevant conclusions would, I think, be unrealistic. 

51. In paragraph 85 of the decision letter the inspector identified the planning objections to the 
development against which the council had enforced. They were, on any view, very 
powerful objections. The inspector concluded that the development was harmful to the 
Green Belt, because it was “inappropriate development in the [Green Belt] and [had] 
caused   harm to its openness” – which he referred to as “this combined harm”. That harm 
merited, as he said, “substantial weight”. But he also concluded that the development 
suffered from “fundamental flaws in its design”. The considerations on the other side of the 
planning balance, even when “taken … cumulatively”, did “not clearly outweigh the harm 
…”, and there were, he said, “no very special circumstances which justify the granting of 
planning permission”. As he put it, those considerations carried “no or little weight”. 

52. When he came to consider the alternative proposals in the context of the ground (a) appeal, 
in paragraph 87, he was unable to find any “clear divide between parts [of the development] 
which are acceptable and parts which are not”. As a matter of planning judgment, that 
conclusion, as I have said, is entirely secure. The inspector was unable to find some 
realistic “divide” within the development that was the subject of the enforcement notice, 
which would have enabled him to regard some part or parts of it as “acceptable in planning 
terms and amenity terms”. 

53. A similar conclusion, in the context of the appeals on ground (f), is to be seen in paragraph 
94. The language there is slightly different. There were, said the inspector, no “realistically 
achievable or obvious solutions which would overcome the harm that has been identified”. 
And in paragraph 95 he said that he did not consider it would be “acceptable or appropriate 
to substitute lesser steps or requirements to those set out in the notice”. Once again, he was 
saying, in effect, that it was impossible to identify some part or parts of the development 
that could be regarded as acceptable. 

54. I see no force in the submission that the inspector ought to have gone further than he did, 
treating every alternative separately, considering the individual weight of each objection to 
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that particular alternative proposal, and striking an individual planning balance – harm 
against benefit, or at least harm against other considerations – for each of them, one by one. 
The false premise in that submission is that the inspector might have thought this a 
meaningful exercise, which could have made a difference to his ultimate conclusion. But on 
a fair reading of the relevant parts of his decision letter, he was clearly not of that view. 

55. Having directed himself properly on the powers available to him in determining the appeals 
on ground (a) and ground (f) – as in my view he did – the inspector was not obliged to spell 
out, for each one of the alternative schemes, the same basic conclusions as he expressed in 
respect of them all. He was well aware of the differences between the alternative schemes, 
as one can see from his reference to “the 2nd option” in paragraph 87. And if those 
differences had been significant in his assessment he would have said so, but he did not do 
that. If, for example, in dealing with the ground (a) appeal, he had considered any of the
alternative schemes to represent, in itself, a distinct part of the matters stated in the 
enforcement notice as constituting a breach of planning control, and that this part of the 
alleged breach was not “inappropriate development” in the Green Belt and did not therefore 
have to be justified by “very special circumstances” under national policy in paragraphs 87, 
88 and 89 of the NPPF, he would surely have said as much. Or if, in his view, there had 
been a distinct part of the alleged breach of planning control that was “inappropriate 
development” but he thought “very special circumstances” had been demonstrated, he 
would have said that. If he had been satisfied that any of the alternative schemes 
represented, in itself, a distinct part of the breach of planning control alleged in the notice, 
and that this part of the alleged breach would be free of the “fundamental flaws” in the 
design to which had referred, again he would have made that clear. And if he had believed 
that, for any of those alternative proposals, the planning balance would have fallen in its 
favour – because the personal circumstances of Mr and Mrs Arnold and their children, and 
their human rights, together with any other considerations supporting that particular 
development, were sufficient to outweigh the harm – he would undoubtedly have said so. 
But he did not. On the ground (f) appeals, if he had believed that “the harm that has been 
identified” could be overcome, whether entirely or even partially, by a scheme that was 
“realistically achievable” – as he put it in paragraph 94 – he would have said that. Again, he 
did not. 

56. I agree with Dove J.’s conclusion in paragraph 84 of his judgment – that, in the 
circumstances, it was not necessary for the inspector “to provide a detailed analysis of the 
merits in respect of each alternative, considering for instance the extent to which they might 
or might not represent a materially larger replacement in terms of Green Belt policy”. As 
the judge recognized, the inspector concluded that none of those schemes would “overcome 
the planning harms which he had identified”. When the decision letter is read as whole, the 
relevant conclusions are, as the judge said, “entirely comprehensible” (ibid.). Those 
conclusions were clearly intended to relate to each and all of the alternative schemes put 
forward. And in my view it cannot be said that the inspector failed to address both the 
achievability of each of those alternative schemes and also its acceptability in planning 
terms and amenity terms. He did that as fully as he needed to, and with perfectly clear and 
adequate reasons. He made no error of law.

57. It follows that on this issue too the appeal must fail.    
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Conclusion

58. For the reasons I have given, I would dismiss this appeal.

Lord Justice Davis

59. I agree. 
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MR JUSTICE LANE  : 

 

A. Introduction  

1. The Appellant appeals against the decision of the Respondent’s Inspector, dated 12 

September 2017, in which she dismissed the Appellant’s appeal against the  
Enforcement Notice issued by the First Interested Party on 15 November 2016 in 
respect of the Appellant’s land at River Farm, Brookfield Lane, Tillington, West 

Sussex.  Permission to appeal was granted on only the first of the five grounds 
advanced by the Appellant; namely, that the Inspector erred in failing to take into 

account certain mitigation measures.   

2. On 27 July 2005, the First Interested Party granted the Appellant planning permission 
for  the “formation of an agricultural hard standing, new access track and earth bund” 

on land to the north of River Farm, Brookfield Lane.  The permission was subject to a 
number of conditions, including the following-  

“4. At no time should any mobile homes or caravans be 
stationed on the permitted hard standing other than those 
required for occupation by seasonal workers on the farm and all 

such caravans shall be removed immediately at the end of the 
season.  

5. Notwithstanding condition (4) above and notwithstanding the 
provisions of the Town and Country Planning (General 
Permitted Development) Order 1995 (or any Order revoking 

and re-enacting or amending that Order) at no time shall any 
mobile homes or caravans be stationed on the permitted hard 

standing except between the period 1 March to 31 October 
every year unless planning permission has been granted by the 
District Planning Authority.” 

3. In May 2009, the First Interested Party granted the Appellant a temporary planning 
permission (until 31 May 2014), varying conditions 4 and 5 so that caravans on the 

land could be occupied by seasonal agricultural workers “employed solely mainly or 
working in the locality in agriculture”, but not necessarily on the farm.  The caravans 
could be occupied by such workers only between 1 March and 31 October in any year 

but, outside those dates, the caravans did not need to be removed from the land. They 
had, however, to remain unoccupied and unused, other than for “dead storage”.  

4.  After the expiry of the temporary planning permission, the Appellant did not comply 
with conditions 4 and 5 of the July 2005 permission.  Instead, the 21 caravans on the 
land were occupied throughout the year by workers employed in viticulture in various 

places in Southern England.  

5. In May 2016, the Appellant applied for planning permission to retain and use the site 

for agricultural workers for a period of ten years, for fifty-one weeks of each such 
year. The First Interested Party refused the Appellant’s application on 11 May 2016.  
No appeal was lodged against that decision.  
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B. The Enforcement Notice 

6.  The Enforcement Notice which was the subject of the appeal to the Inspector was 
issued by the First Interested Party on 15 November 2016.  For our purposes, the 

relevant provisions of the notice were as follows:  

“3. THE BREACH OF PLANNING CONTROL 

ALLEGED 

On 27th July 2005 planning permission was granted for 
“Formation of an agricultural hardstanding, new access track 

and earth bund. Land North of River Farm Barn Brookfield 
Lane River Tillington Petworth West Sussex” reference 
TL/05/02121/FUL, subject to conditions.   

One of those conditions was that: 

4) At no time any mobile homes or caravans be stationed 

on the permitted hardstanding other than those required for 
occupation by seasonal workers on the farm and all such 
caravans shall be removed immediately at the end of the 

season. 

It appears to the Council that the condition is not being 

complied with because caravans are stationed permanently on 
the permitted hardstanding and are occupied by persons who 
are not seasonal workers at River Farm 

4. REASONS FOR ISSUING THIS NOTICE 

It appears to the Council that the above breach of planning 

control has occurred within the last ten years.  

The Site is situated in the South Downs National Park.  The 
SDNPA [South Downs National Park Authority] has the 

following statutory purposes and socio-economic 
responsibilities; as specified in the Environment Act 1995, 

1. To conserve and enhance the natural beauty, wildlife and 
cultural heritage of the area.  

2. To promote opportunities for the understanding and 

enjoyment of the special qualities of the Park by the public.  

Working in partnership with other Local Authorities and other 

organisations, it is also the duty of the SDNPA to seek to foster 
the economic and social well-being of the local communities 
within the National Park. 
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The use of this site as a caravan site on a permanent basis 
unrelated to the agricultural needs of the holding results in an 

unsustainable and isolated form of residential development in 
the countryside which is harmful to the character and 

appearance of the surrounding area and detrimental to 
conserving the landscape and scenic beauty of the South 
Downs National Park.  The continued, permanent use of the 

land as a residential caravan site is having an urbanising impact 
on the rural character of the area by reason of the 

intensification in residential activity for 12 months of the year. 
In addition, it is considered that insufficient evidence has been 
produced to demonstrate there is an essential need for rural 

workers to live permanently at this site which is sufficient to 
outweigh the harm identified in this case.  Therefore, the 

development is contrary to paragraphs 7, 14, 17, 28, 55, 58, 64 
and 115 of the NPPF [National Planning Policy Framework] In 
particular; the saved policies RE1 and BE11 of the Chichester 

District Local Plan First Review 1999; policies 1, 3 & 50 of the 
South Downs National Park Partnership Management Plan and 

the first purposes of designation of the South Downs Nationa l 
Park 

The Council does not consider that there should be any 

relaxation of the condition in question.  

5. WHAT YOU ARE REQUIRED TO DO  

(i)  Cease the occupation of all caravans (other than those 
caravans occupied by seasonal agricultural workers working at  
River Farm) and  

(ii) Remove all caravans (other than those occupied by seasonal 
agricultural workers working at River farm) from the land.” 

 

C. The legislation 

7. Section 174 of the Town and Country Planning Act 1990 (“the 1990 Act”) makes 

provision for an appeal against an Enforcement Notice.  So far as relevant, section 
174 (2) provides as follows:-  

8. “An appeal may be brought on any of the following grounds— 

(a) that, in respect of any breach of planning control which may 
be constituted by the matters stated in the notice, planning 

permission ought to be granted or, as the case may be, the 
condition or limitation concerned ought to be discharged; 

… 
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(c) that those matters (if they occurred) do not constitute a 
breach of planning control; 

(d) that, at the date when the notice was issued, no enforcement 
action could be taken in respect of any breach of planning 

control which may be constituted by those matters; 

… 

(g) that any period specified in the notice in accordance with 

section 173(9) falls short of what should reasonably be 
allowed.” 

 

9. Section 177 deals with the grant or modification of planning permission on appeals 
against enforcement notices. So far as relevant it provides as follows:  

“177 Grant or modification of planning permission on 

appeals against enforcement notices. 

(1) On the determination of an appeal under section 174, the 
Secretary of State may— 

(a) grant planning permission in respect of the matters stated in 

the enforcement notice as constituting a breach of planning 
control, whether in relation to the whole or any part of those 

matters or in relation to the whole or any part of the land to 
which the notice relates; 

 

(b) discharge any condition or limitation subject to which 
planning permission was granted; 

(c) determine whether, on the date on which the appeal was 
made, any existing use of the land was lawful, any operations 
which had been carried out in, on, over or under the land were 

lawful or any matter constituting a failure to comply with any 
condition or limitation subject to which planning permission 

was granted was lawful and, if so, issue a certificate under 
section 191. 

                        … 

(2) In considering whether to grant planning permission under 
subsection (1), the Secretary of State shall have regard to 

the provisions of the development plan, so far as material to 
the subject matter of the enforcement notice, and to any 
other material considerations. 
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(3) The planning permission that may be granted under 
subsection (1) is any planning permission that might be granted 

on an application under Part III. 

(4) Where under subsection (1) the Secretary of State 

discharges a condition or limitation, he may substitute another 
condition or limitation for it, whether more or less onerous.  

 

 

D. The Inspector’s decision 

10. The Inspector dismissed the Appellant’s appeal on grounds (c), (d) and (g) of section 
174(2).  Those parts of her decision were not subject to challenge.  

11. For our purposes, the relevant part of the Inspector’s decision reads as follows:-  

“The appeal on ground (a) and the deemed planning 

application 

16. The deemed planning application contained within the 
ground (a) appeal is a retrospective one, to carry out the 
original development, that is ‘formation of an agricultural 

hardstanding, new access track and earth bund’, without 
complying with the particular condition enforced against, that 

is, condition 4. 

17.  It may well be that there have been breaches of other 
conditions imposed on the 2005 permission but it is not open to 

me to review any of the other conditions imposed on the 
original planning permission because to do so would widen the 

scope of the notice. 

18.   Taking the above into account and from the reasons for 
issuing the notice the main issue is the effect of the breach of 

condition 4 on the character and appearance of the South 
Downs National Park. In determining the appeal and deemed 

application I have to consider the occupation of the caravans by 
seasonal workers other than those working on the farm and 
their permanent stationing on the hardstanding.  

19. From the Appellant’s evidence it is apparent that the 
caravans are occupied by people who are employed by Vine 

Care UK to work predominately in viticulture for numerous 
vineyards in the area.  The letters in support of the Appellant 
indicate that many vineyards rely on those workers to carry out 

all the tasks on their vineyards.  These vineyards are located in 
a number of different locations, and some within the National 

Park and both near to and far from the appeal site.  
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20.  The season for viticulture is a long one as from late 
December to April the vines are pruned; in April to July the 

vines are tended; and harvesting takes place between August 
and November. Vine Care UK estimate that in 2018 they will 

require accommodation for 200 people through the winter 
months and 250 in the summer months and the Company 
expects the number to increase to 350 workers by 2020.  All of 

these workers require accommodation.   

21.  There is no evidence that any of the people who occupy the 

caravans work at River Farm and thus what appears to be year 
round occupation by workers working elsewhere has resulted in 
what is in effect a permanent residential caravan site for 

agricultural workers employed in viticulture in various 
locations throughout East Sussex, Kent, West Sussex and 

Hampshire.  

22.  The National Planning Policy Framework (the Framework) 
advises that great weight should be given to conserving the 

landscape and scenic beauty of National Parks which have the 
highest status of protection in relation to landscape and scenic 

beauty.  I appreciate that because of the embankment and 
planting around the appeal site and its location above 
Brookfield Lane views of the caravans are limited from the 

public realm but they are visible when travelling down the Lane 
towards the A272 and they are said to be visible from a short 

section of a public footpath to the west.  They would also be 
apparent in views from the surrounding agricultural land.  

23.  The 21 caravans now on the site are predominately cream 

in colour and they are located in three regimented rows on the 
bare, extensive hardstanding with no soft landscaping between 

them.  This results in the appeal site having a hard and 
unsympathetic visual appearance which is at odds with the 
rolling agricultural land in which it is located.   

24. The caravans introduce a significant urban element into the 
rural area.  I noticed that many of the caravans have tables and 

chairs for outside sitting and there were washing lines, some of 
which were in use.  This domestic paraphernalia increases the 
urbanisation of the site which is out of keeping with the 

isolated and countryside location.  The 2005 permission 
provides by condition 7 that there should not be any external 

lighting but with permanent residential occupation, and 
Vinecare says that accommodation is required in summer and 
winter, there would be lights on in the caravans virtually 

throughout the year which would have an adverse impact on the 
character of the rural area.   

25.  Residential activity throughout the year by the occupiers of 
up to 21 caravans would necessarily effect the tranquillity and 
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character of the National Park with, among other things, the 
numbers of people travelling to and from the appeal site both 

for work and social activities, the volume of traffic and 
vehicular movements and noise and disturbance emanating 

from the caravans.  With regard to tranquillity and light 
pollution I note that Policy 3 of the South Downs National Park 
Partnership Management Plan seeks to protect and enhance 

tranquillity and dark night skies.   

26. I have taken into account the landscape and visual impact 

assessment provided by the Appellant.  I note that the 
‘Landscape quality is a quality which is significant in its own 
right, whether it is visible from the public domain or not 

whereas visual impacts relate to public views and viewpoints’.  
The conclusion of the assessment is that the permanent 

placement of the caravans would cause a minor to slight level 
of adverse landscape character effect and a very slight level of 
adverse visual effect.  It is considered in the assessment that 

these slight adverse effects are balanced by the adverse effect 
resulting from the caravans having to be moved twice a year.   

27. Although the adverse effects are considered to be slight, 
even slight adverse effects have to be given significant weight 
when considering the great weight to be given to the protection 

of the National Park.  The comparison with the removal of the 
caravans is not relevant given the terms of condition 5.  I 

cannot take the proposed mitigation measures into account 
given the terms of this appeal.  

28. I accept that there is a need for workers employed in 

viticulture to live near their place of work; that the Framework 
supports the expansion of rural enterprises; and that finding 

accommodation in the area is not easy but none of these 
matters, either separately or cumulatively, outweigh the harm 
that is caused to the character and appearance of the National 

Park by the occupation of the caravans by workers not 
employed on the farm for what is, in effect, nearly the whole 

year.  

29.  The Appellant has suggested a fallback position whereby 
permitted development rights provide, in effect, for the use of 

agricultural land as a caravan site for the accommodation 
during a particular season of a person or persons employed in 

farming operations on land in the same occupations.  The 
Appellant has a significant land holding and it is said that the 
holding includes land across a range of agricultural sectors and 

thus ‘a season’ could cover much of the year but there is no 
evidence of what those agricultural sectors might be, what need 

the Appellant has for agricultural workers, and, as mentioned 
above, there is no evidence that the workers currently 
occupying the caravans work on the farm.  Whilst the 
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Appellant’s land holding is extensive I note that River Farm 
appears as one unit and whether the totality of his land is 

considered to be one ownership for the purposes of permitted 
development rights is not a matter for this appeal.  Condition 4 

does not, in any event, prevent caravans being occupied by 
seasonal workers on the farm and therefore any need that the 
farm may have for seasonal workers could be satisfied.  

30.  The Appellant suggests that he could, and the vineyards on 
which the workers are employed could also, site caravans on 

their land using permitted development rights.  This may well 
be the case but I note that although the various vineyards that 
have written in support of the appeal all state that they rely on 

the workers provided by Vinecare none suggest that they would 
be willing to accommodate the workers themselves.  The 

likelihood of such an occurrence therefore seems to me to be 
remote.  In any event, such use of land is permitted whereas the 
appeal site is currently being used in breach of a p lanning 

condition which this appeal seeks to discharge.  

31.  From what I have read in the documents in this appeal and 

from what I saw on my site visit I am not persuaded that 
circumstances pertaining to ‘the farm’ have changed since 
condition 4 was imposed; its breach has introduced a 

completely different type of occupation onto the site which I 
conclude has a harmful effect on the character and appearance 

of the South Downs National Park and the breach is in conflict 
with saved Policies RE1 and BE11 of the Chichester District 
Local Plan First Review 1999 which seek to ensure, among 

other things, that development in the rural area is restricted and 
that development must not detract from its surroundings and 

with Policy 1 of the South Downs National Park Partnership 
Management Plan which also seeks to conserve and enhance 
the natural beauty and special qualities of the landscape and its 

setting.  

32. In reaching this conclusion I bear in mind that, even if I had 

allowed the ground (a) appeal and granted the deemed planning 
application, condition 5 of the 2005 permission, which states 
that ‘at no time shall any mobile homes or caravans be 

stationed on the permitted hardstanding except between the 
period 1 March to 31 October every year’, remains in force and 

therefore the caravans would have to be removed from the 
appeal site over the winter months in any event.  

33. The appeal on ground (a) fails and the deemed planning 

application is refused.  

 

E. General legal principles 
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12. The parties before me are agreed that the approach to be taken to the Inspector’s 
decision is informed by the judgment of Lindblom J (as he then was) in Bloor Holmes 

East Midlands Ltd v Secretary of State for Communities and Local Government & 
another [2014] EWHC 754(Admin). That judgment holds that the decisions of 

Inspectors are to be construed in a reasonably flexible way.  An Inspector does not 
need to rehearse every argument relating to each and every matter.  The reasons for an 
Inspector’s decision must be intelligible and adequate and they need to refer only to 

the main issues in the dispute.  The weight to be attached to any material 
consideration and to all matters of planning judgment  are within the exclusive 

jurisdiction of the decision-maker, not the court.  A challenge in the High Court does 
not provide an opportunity to review the planning merits of an Inspector’s decision.  
In construing such a decision, one must look at what the Inspector considered to be 

the important planning issues and decide from the way in which she dealt with them 
whether she must have misunderstood the policy in question.   

13. Further, it is common ground that the Court must not subject an Inspector’s decision 
letter to the sort of scrutiny it would receive if it were a piece of legislation.  

14. Mr Goatley’s case for the Appellant is that, insofar as the case law imposes certain 

requirements upon a person wishing to challenge the decision of an Inspector, the 
Appellant meets them.  In short, the Appellant’s case is that the Inspector failed to 

have regard to a material consideration; namely, the landscape and visual mitigation 
measures proposed in the Landscape and Visual Impact Assessment, submitted by the 
Appellant, involving the erection of a fence and tree and hedge planting, adjacent to 

parts of the site.   

 

 

 

 

F. Case law on planning permission in the context of an Enforcement Notice appeal 

15. Both Mr Goatley and Ms Blackmore made submissions about the case law concerning 

the extent of the Inspector’s power to grant planning permission pursuant to what is 
now section 177(1), read with section 177(4).  

16. In Richmond upon-Thames Borough Council v Secretary of State for the 

Environment (Estates Gazette, December 2, 1972) the Divisional Court held that the 
Secretary of State had no power to grant planning permission for the parking of motor 

vehicles of all kinds, where an enforcement notice had merely required the cessation 
of use of land for the parking of motor coaches.  In Tapecrown Ltd v First Secretary 
of State [2007] No. 2 P&CR 7, the Court of Appeal (per Carnwath LJ) held that, 

whilst it was not the Inspector’s duty to make an Appellant’s case for him, where it 
nevertheless appeared to the Inspector that there was an ‘obvious alternative which 

would overcome the planning difficulties”,  the Inspector should feel free to consider 
it, in deciding an appeal against an enforcement notice.  
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17. In Secretary of State for Communities and Local Government v Ioannou [2015] 
[1P&CR10], the Court of Appeal was concerned with ground (f) of section 174 (2).  

This concerns the issue of whether the steps required to be taken by the Enforcement 
Notice exceed what is necessary to remedy any breach of planning control or to 

remedy any injury to amenity caused by any such breach.  

18. In Ioannou, the Enforcement Notice related to the unauthorised conversion of a single 
family dwelling house into five self-contained flats.  At the inquiry, the issue arose as 

to whether the Inspector could vary the steps required to be taken, pursuant to grounds 
(f) so as to allow the conversion of the house into three flats, which the local planning 

authority agreed would be preferable to changing the use of the house into one 
involving multiple occupation (which would be permitted development).  

19. The Court of Appeal held that the power to allow an appeal on ground (f) was not a 

power to grant planning permission.  In an appeal of this kind, such permission could 
be granted only under section 177(1).  At paragraph 33 of the judgment, Sullivan LJ 

rejected the submission that section 173(11), which treats planning permission as 
having been granted in respect of buildings or works which could have been the 
subject of an enforcement notice but which were not, provided a mechanism for 

granting planning permission in an Enforcement Notice appeal for matters other than 
those specified in the notice as constituting the breach of planning control. In so 

holding, Sullivan LJ stated, at paragraph 37, that Carnwath LJ’s observations in 
Tapecrown were not to be taken as “establishing a free-standing obvious alternative” 
test as a replacement for the express statutory limitations imposed by sections 177(1) 

and 173(11) upon the nature and extent of the planning permissions that may be, or be 
treated as having been, granted in response to appeals under section 174.   

 

G. Discussion 

20. I do not consider that the cases referred to in Part F above are directly relevant to the 

facts of the present appeal.  In fairness to Ms Blackmore, she did not suggest that they 
are. These cases are, however, relevant to the extent that they emphasise the bas ic 

point that an appeal against an Enforcement Notice is not to be equated with an appeal 
against the refusal of planning permission.  The wording of the Enforcement Notice, 
and the activity which is said by it to constitute a breach of development control, must 

be the focus for the Inspector, who is entitled to expect precision in a case that is 
being put forward by a professionally-represented Appellant.   

21. With this in mind, it is necessary to remind ourselves of the terms of the Enforcement 
Notice issued by the First Interested Party to the Appellant.  A local planning 
authority has discretion, conferred by Parliament, as to whether and if so how to 

enforce adherence to planning control.  In the present case, the First Interested Party 
focused on the breach of condition 4.  The scope of the Inspector’s task under sections 

174 and 177 was, therefore, confined to the issue of whether condition 4 should be 
lifted. Because condition 5 was not within the scope of the Enforcement Notice 
appeal, the Inspector had to bear in mind that condition 5 would, in any event, remain.  

Her powers in the Enforcement Notice appeal did not enable her to lift or vary 
condition 5.  The caravans would, in any event, not be permitted to be stationed on the 
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land (let alone occupied by those unconnected with the farm) during the months of 
November to February inclusive.  

 Although section 177(4) enabled the Inspector to impose another condition, in place 
of condition 4, the question of whether this was necessary or appropriate fell to be 

determined against the backdrop that the Inspector was concerned only with condition 
4.  In other words, the question for the Inspector was whether, in effect, planning 
permission should be granted for the caravans to be occupied by persons who were 

not “seasonal workers on the farm”.  Despite the fact she was concerned in the appeal 
only with condition 4, the Inspector could not ignore the existence of condition 5. On 

the contrary, its existence inevitably circumscribed the scope of the Enforcement 
Notice appeal. 

22. Having identified this important point, we need to examine the Landscape and Visual 

Impact Assessment.  The Assessment could be of relevance to the Inspector’s task, 
only insofar as it was predicated on a relevant basis.  

23. From the beginning of the Assessment, however, we can see that this was not the 
case.  Paragraph 1.1, describing the “Project”, referred to the Enforcement Notice as 
“requiring the cessation of the occupation of caravans, and their removal, outside of 

the season”.  Although that was reflective of the bare wording of condition 4, it paid 
no regard to the fact that the caravans would in any event need to be removed at the 

end of each October and could only be returned at the end of each February.   

24. The thrust of the Assessment was “to assess whether the retention of the caravans 
would cause significant adverse landscape or visual effects on the local landscape” 

(paragraph 1.1).  The issue of mitigation was therefore addressed by reference to the 
incorrect assumption that the Inspector could allow the Enforcement Notice appeal so 

as to enable the caravans to remain on the site throughout the year.   

25. Under the heading “Assessment of Effects: Nature and Scale of Changes”, we find 
this statement:-  

“The current proposals are for the retention of the caravans 
throughout the year in accordance with the temporary time 

limited consent which expired in 2014”.   

26. So far as the Enforcement Notice appeal was concerned, that statement was simply 
wrong.   

27. There is then the following passage:-  

“The temporary removal of the caravans to an alternative site 

will undoubtedly cause some disruption and will in effect 
displace the adverse landscape and visual effects to a location 
where caravans will potentially cause an equal or potentially 

greater adverse effect.  The farm is part of a wider holding 
which is predominantly located to the south of the Downs.  If 

the caravans were to be temporarily removed it would be 
necessary to move wide loads of the size of the 23 caravans 
(sic), across the escarpment on say the A285 up Duncton Hill 
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twice a year.  Although this is not a landscape effect it is an 
adverse effect which needs to be considered as part of the 

overall planning balance and in accordance with the NPPF para 
14 requirement: adverse impacts would significantly and 

demonstratrably outweigh the benefits (original emphasis). 

If we consider the scale of the landscape effects of the presence 
of the caravans at the site this can be balanced against the 

effects of the biennial transport of the caravans to an alternative 
site by the decision takers.” 

28. As Ms Blackmore pointed out, that balancing effect could not properly form part of 
the Inspector’s consideration of the Enforcement Notice appeal because condition 5 
would still require the caravans to be moved, twice a year.   

29. At paragraph 26 of her decision, the Inspector showed she was alive to this very issue 
(see paragraph 11 above).   

30. At paragraph 3.3 of the Assessment, reference was made to the potential for 
mitigation:-  

“There is some potential for mitigating the adverse character 

effects of the winter presence of the caravans by restoring 
elements of landscape character which have been damaged, 

such as the hedgerow along the sunken lane of adjoining of the 
northern boundary or the hardstanding.” 

31. Once again, this mitigation – which was described in detail at paragraph 4.3 – was 

expressly linked to the “effects of the winter presence of the caravans”. But condition 
5 meant there could be no such winter presence.  

32. It is therefore plain that the Inspector was fully entitled to say at the end of paragraph 
27 that:  

“The comparison with the removal of the caravans is not 

relevant given the terms of condition 5. I cannot take the 
proposed mitigation measures into account given the terms of 

this appeal.”  

33.  In this passage, the Inspector was rightly concluding that the Assessment was based 
on a misconception concerning the scope of the Enforcement Notice appeal.   

34. The appellant’s criticism of the Inspector therefore boils down to the proposition that 
she ought, nevertheless, to have considered whether the mitigation measures referred 

to in the Assessment might form the subject of a condition, in place of condition 4, 
which would permit the caravans to be occupied from 1 March - 31 October each year 
by persons unconnected with the farm.  

35. There is, however, nothing in the materials that have been drawn to my attention to 
indicate that such a proposition featured in the Appellant’s case to the Inspector.   
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36. Having regard to the judgments in Tapecrown and Ioannou, I do not consider the 
proposition can be said to be so evidently of relevance as to have required the 

Inspector to address it of her own volition. As I have already shown, the 
misconception at the heart of the Landscape and Visual Impact Assessment meant that 

the mitigation measures were simply not being put forward on this basis.   The closest 
one gets in the Assessment to any linkage between the mitigation measures and the 
presence of the caravans between 1 March and 31 October is at Part 4.4:- 

“Considering the proposals in relation to the primary landscape 
criteria listed earlier in section 1.5, which were that the 

proposals should: 

1. Respond to local character and history, and reflect the 
identity of local surroundings and materials, while not 

preventing or discouraging appropriate innovations;  

2. Be visually attractive as a result of good architecture and 

appropriate landscaping; 

3. Not detract from its surroundings; 

4. Conserve and enhance the natural beauty, wildlife and 

cultural heritage. 

Retaining the caravans over the winter cannot be argued as a  

measure which will positively achieve any of these aims, 
however the proposed mitigation measures will help to 

prevent the existing consented caravans which will be 

present during the summer season from conflicting with 

all of these aims and the mitigation measures proposed 

will therefore help the year round scheme to comply with 

these policies” (my emphasis) 

37. I do not find that this highlighted passage required the Inspector to embark upon the 

exercise for which the Appellant now appears to contend. The passage relates to the 
“year round scheme”. It is not advocating the screening effects of hedges etc and a 

fence as a discrete benefit that might render the summer presence of the caravans 
permissible for workers unconnected with the farm. In order for it to do so, the 
Assessment would have had to assess those effects, not as against the all-year 

presence of the caravans, but as against the effects on the tranquillity of the National 
Park of occupants travelling between the site and vineyards across West Sussex and 

beyond (see paragraph 25 of the Inspector’s report). The Assessment did not do so. 

38. In short, the proposition finds no articulation in the Assessment. It is, on analysis, 
inchoate.    

39. This appeal, is accordingly, dismissed.  

40. I shall hear Counsel on the issue of costs, if these cannot be agreed.    
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BACKGROUND

[1]  This appeal concerns an enforcement notice under the Town and Country Planning Act 1990 (“the Act”), 
issued by the Vale of White Horse District Council in respect of a building on land near Faringdon in 
Oxfordshire.

[2]  The building was erected by Tapecrown Ltd (“the company”), on their agricultural holding, which 
extends to some 11.6 ha. They claimed that it was permitted development under the Town and Country 
Planning (General Permitted Development) Order 1995 Sch 2 Pt 6 Class A. That permits certain forms of 
development which are “reasonably necessary for the purposes of agriculture” within an agricultural unit of at 
least five hectares. Under para A.1, development is not permitted if:

“(c) it would involve the provision of a building, structure or works not designed for agricultural 
purposes;

(d) the ground area which would be covered by –

i) . . .

ii) any building erected or extended or altered by virtue of Class A, would exceed 465 square 
metres . . .”

The ground area is calculated so as to include both the area covered by the proposed development, and the 
ground area of any works within the same unit “which are being provided or have been provided within the 
preceding two years and which would be within 90 metres of the proposed development” (D.2).

[3]  Before beginning such work, the developer is required to apply to the authority for a determination as to 
whether their prior approval will be required to the sitting, design, external appearance or various other 
matters. If no notice of determination is received from them within 28 days, the developer may begin work (A 
2(2)(iii)(cc)), provided he does so within five years of his notice to the authority (A 2(2)(vi)(bb)).

[4]  Also relevant under the GPDO is Pt 4 Class A, which grants permission for temporary works required in 
connection with development operations, but only for the duration of the operations.

[5]  In this case, an application was duly made by the company for a determination under Pt 6 Class A, but 
the authority's notice requiring further details was sent to the wrong address. The company started work, and 
the building was largely complete by the time the enforcement notice was served. In a letter dated 17 
November 2003 (during the course of the works), the authority's enforcement officer confirmed that the site 
had been visited and that the building was within the dimensions allowed by Class A. However, he 
questioned whether it was reasonably needed for agriculture within the unit or designed for agricultural 
purposes, as required by Class A. Following further exchanges on those and other issues, the enforcement 
notice was served on 11 October 2004.

[6]  The building is a rectangular steel framed building, clad to a height of two metres in concrete blocks, and 
above in timber boarding. The roof is corrugated metal cladding. The floor area of the building is 460 square 
metres. Adjacent to it is a substantial area of hard-standing “only a little less in total area than the building”.
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[7]  The enforcement notice alleged the erection of a building and construction of hard-standing without 
permission. It required the removal of the building and hard-standing, the removal of all building materials 
and rubble, and the restoration of the site to its original condition. The company appealed to the Secretary of 
State. The appeal was dealt with by written representations. The planning inspector upheld the notice in a 
decision dated 15 June 2005. He declined to grant retrospective permission, or to vary the terms of the 
notice, other than to extend the time for compliance.

[8]  Burton J allowed an appeal and quashed the decision. The Secretary of State appeals to this court with 
permission granted by Pill LJ.

THE INSPECTOR'S DECISION

[9]  The company's appeal was made under s 174 (2) of the Act, relying on grounds (c) (no breach of 
planning control), (f) (steps required excessive), and (g) (period for compliance too short). The appeal 
automatically triggered a deemed application for retrospective planning permission in respect of the matters 
alleged in the notice to be in breach of planning control (s 177(5)).

[10]  In his decision the inspector dealt in turn with the ground (c) appeal, then the deemed planning 
application, and then grounds (f) and (g).

[11]  Ground (c) He noted that the authority relied on two factors as taking the development outside the 
GPDO:

  i) The total development including the hard-standing exceeded the permitted limit of 465m;

  ii) The building was not “designed for agricultural purposes”.

The inspector agreed with the authority on both points. I note that the authority had also taken issue with the 
contention that the building was “reasonably needed for agricultural purposes” within the unit under Class A; 
but the inspector made no reference to that issue and made no finding on it. Although there is no live issue 
before us as to the inspector's reasoning on ground (c), it provides necessary background to his treatment of 
the other grounds.

[12]  On the first point (the hard-standing), the main issue was whether the hard-standing was, as the 
company claimed, covered by the Pt 4 permission for temporary building works. The inspector rejected that 
argument:

“3 The Appellant contends, however, that the hard-standing is temporary and was to serve only 
as a platform for storage and building operations. It has not been removed because building 
works were not completed following service of the Notice. I accept that some form of hard-
standing may be required during building operations. However, the hardcore of which it is 
comprised is similar in nature and appearance to that laid on the ground within the building. It is 
also much more extensive than would be required for construction, especially since the area 
within the building was surfaced and could have accommodated some plant and materials. 
Furthermore, the Council contend that the hard standing was laid after the major part of the 
construction works had taken place . . .”

The inspector also rejected the alternative that the hard-standing was to be moved into the building to 
complete the floor in due course, and therefore covered by the Pt 6 permission:
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“. . . the floor in its current form seems adequate for the purpose to which the building is being 
put and no indication was given or has now been given about the floor construction proposed.

The building structure appears to be complete with the exception of some further works 
required at the north-western end and according to the Appellant, the floor. These works would 
not require extensive hard-standing. In addition, the Appellant refers to the building as being 
substantially complete and it is, in any event, now in use for the storage of hay . . .”

He concluded that the hard-standing formed part of the development, which accordingly exceeded the 
prescribed area limit of 465 m2 set out in the GPDO.

[13]  Mr Fookes accepts that on both points the inspector disbelieved the company's case, and that he 
cannot now challenge that conclusion.

[14]  On the second issue (the design of the building), the inspector described the building as having 
attributes which he found “somewhat surprising in a barn”:

“6 . . . In addition to the gable door there are three further large door apertures along the longer 
north-east elevation. These are currently blocked up but have, nevertheless, been created. The 
Appellant contends these have been formed to make the building adaptable to possible future 
needs, but is not specific as to what these may be. In any event, steel portal framed buildings 
of this kind lend themselves to later adaptation due to the clear spans and non-loadbearing 
walls.

7 Also along the north-east elevation there are six windows, one either side of each door 
aperture. Although boarded up at present, these apertures contain window frames which are 
glazed. There are similar windows along the south west elevation and two in the south east 
elevation. Given that there are twelve translucent panels in the roof which currently provide 
light levels which are more than adequate for the storage use taking place, I consider the 
addition of windows in this arrangement to be unusual and unnecessary unless internal sub-
division is contemplated.”

[15]  In para 8 he said that, in spite of the “slightly rustic effect imparted to the building by the use of vertical 
timber cladding”, it did not have the appearance of a typical modern barn. Rather it possessed “many of the 
attributes” of a building for Class B1 or B2 business use. The differences from a typical barn were not 
minimal, as claimed by the company:

“In their blocked up state [the windows] currently have an impact upon the overall appearance 
of the building and, were all the openings to be revealed, this effect would be even greater. 
Since the openings exist they could probably be opened up without reference to the Council.”

He concluded that the building exceeded the size limit for Class A and “constitutes a building not designed 
for agricultural purposes”. Again Mr Fookes accepts that this was a finding of fact which he cannot now 
challenge.

[16]  Deemed application The inspector next considered the applicable planning policies for buildings in an 
area of open countryside, and one designated as of high landscape value. He observed that the building had 
“an industrial and commercial character of a kind not normally found in the countryside” and was 
“incongruous in its rural setting”. He concluded that the development was contrary to the objectives of 
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national and local planning policies, and would not be permitted, in the absence of some material 
circumstances sufficient to outweigh the objection.

[17]  Ground (f) This part of the inspector's reasoning is central to the issues before us. It is important to 
have in mind the relevant statutory provision (s 174(2)(f)), which permits an appeal on the ground:

“(f) that the steps required by the notice to be taken, or the activities required by the notice to 
cease, exceed what is necessary to remedy any breach of planning control which may be 
constituted by those matters or, as the case may be, to remedy any injury to amenity which has 
been caused by any such breach;”

[18]  The notice in this case required the complete removal of both the building and the hard-standing. In 
para 15, the inspector rejected the company's contention that it would be sufficient to require the removal of 
all the hardcore outside the building, in order to bring the development within the limit set by Pt 6:

“That stance would be correct if I had not also concluded that the building constitutes one not 
designed for agricultural purposes. In these circumstances mere removal of the hardcore would 
not regularise matters in the manner suggested.”

[19]  He then considered the possibility of alterations to the building:

“16 Simply blocking up the openings formed in the building in a temporary manner would not 
remedy the situation either because it is probable that the coverings could be removed at any 
later time without any permission being needed. This would result in a non-agricultural type of 
building remaining in an area where it would not normally be permitted.

17 I have also considered whether permanent blocking of door and window openings and 
reinstatement of external cladding to match that elsewhere on the building would be acceptable 
in transforming the building to one of a design suitable for agriculture. However, I am not 
satisfied that some form of hard standing for means of access and turning of vehicles within the 
site would not be required in any event for the kind of use to which the building is currently 
being put. That being so, then the development would again be larger than the limit prescribed 
in the GPDO and so would require planning permission which I have concluded should not be 
granted.”

[20]  He concluded for these reasons that the requirements were not excessive.

THE JUDGMENT BELOW

[21]  Burton J allowed Tapecrown's appeal. Although his criticism was directed principally to the inspector's 
reasoning under ground (f), I should mention one matter under ground (c). The judge had noted the 
inspector's comment that even in their blocked-up state the windows had an impact on the appearance of 
the building, and that “since the windows exist, they could probably be opened up without reference to the 
Council”. The judge observed:

“8 In those circumstances, he concluded, simpliciter, as there set out, although I shall return to 
why that should only have been a starting point, that he was not satisfied that the building was 
intended for agricultural purposes.” (My italics)
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[22]  I would make two points. So far as ground (c) was concerned, the inspector's view of the effect of the 
windows was not just “the starting point” but was an essential part of his reasons for holding that the building 
was not “designed for agricultural purposes”. It was helpful in my view to treat that as a discrete issue, before 
turning to the different (albeit related) issues under the deemed application and ground (f). They would only 
arise if he found a breach of planning control. Secondly, his use of the word “intended” may be open to 
misunderstanding. “Design” in this context refers, not to the intention of the developer, but to how the 
building is designed “in its physical appearance and layout” (Belmont Farm Ltd v MHLG (1962) 60 LGR 319, 
13 P & CR 417; Clarke v Secretary of State [1992] 2 EGLR 189, 65 P & CR 85, [1992] 3 PLR 146).

[23]  Turning to the inspector's treatment of the deemed application, Burton J noted that this “unusually” had 
been dealt with before ground (f). The consequence, in Mr Fookes' submission, was that the inspector had 
considered the relevant policies as applying to what he had found to be an industrial building, without 
considering how it might be modified by an appropriate condition:

“Had the Inspector turned his mind to the question as to whether it could be put beyond doubt 
that the building was for agricultural purposes, then the criticisms and critique by the Inspector 
of a non-agricultural building being built in an agricultural area would have fallen away.” (Para 
14)

[24]  The main focus of Mr Fookes' attack before Burton J, as before us, was in relation to his treatment of 
ground (f), particularly in para 17, which I have set out above. Burton J agreed with this criticism. He found 
the reasoning “totally impossible to follow”:

“If, as in paragraph 15, the hard standing problem could be resolved but the problem is the 
agricultural purposes, then when one comes to paragraph 17, by which he suggests that the 
agricultural purposes could be solved were it not for the hard standing, the conclusion would 
appear to follow that both are soluble. In any event, reading the whole set of paragraphs as 
best I can, it appears to me that the Inspector concluded, on balance, that the agricultural 
purposes problem could be solved but that the hard standing problem could not. The basis 
upon which he resolved, notwithstanding paragraph 15, in paragraph 17 that the hard standing 
could not be resolved is a conclusion which he formed, without having heard argument on the 
point, that 'some form of hard standing' might be needed and he puts that in a sentence which 
is rendered uncertain by the presence of double negatives: 'I am not satisfied that some form of 
hard standing would not be required.'” (Paragraph 24)

Miss Busch (for the Secretary of State) had attempted to support the reasoning in paragraph 
17, on the basis that, by rejecting the suggestion that the hard-standing was temporary, the 
Inspector by implication had concluded that it was not only permanent, but also necessary in 
order to provide access to the barn.

[25]  Burton J had two answers to this argument. The first was that such an approach was “Wednesbury 
unreasonable”:

“I see no basis on which it can be concluded, without more, that some form of hard standing 
over and above five square metres was necessary for access to vehicles, not least when I look 
at the photographs which show a very large entrance which would mean that, at any rate, most 
vehicles would be able to enter inside this large barn and do any turning within the barn.”

Alternatively, there had been a breach of the requirements of fairness because the point had never been put 
to the company:
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“Alternatively, this is a proposition arrived at by the Inspector without putting to the Appellant 
what would plainly be a very material matter, as it naturally must follow that it was 
determinative, as I have concluded, against the Appellant, and that would be a breach of 
natural justice if indeed it was the case, as Miss Busch has conceded. I am satisfied it was the 
case.”

[26]  On the fairness point (although this was not mentioned by Burton J) I note that there was before the 
court a written statement by the company's surveyor prepared for the purposes of the appeal from the 
inspector. He asserted that there had been no evidence before the inspector that a hard standing or other 
turning area was required by this building; on the contrary, for the proposed agricultural use there would 
have been “ample turning room within the building”. He added, that if the point had been raised –

“. . . I would have been able to point out that the land outside the building is hard clay and 
would not have required an access track to be made up. Furthermore, since the use of the 
building is for hay storage, it would be accessed mainly by tractors and trailers.”

[27]  Finally, Burton J gave his view of how the matter should be dealt with by the inspector when the matter 
was remitted:

“I am satisfied that the proper course, absent any fresh case which was not explored before the 
Inspector, would have been for the Inspector to have imposed conditions limiting the hard 
standing to the five square metres left free over and above the area of the barn and requiring 
the permanent blocking of the door and window openings . . .

That could have been done either under ground (f) by limiting the enforcement notice in the 
way indicated, or by imposing the conditions to which I have referred under a deemed condition 
under ground (a).”

THE APPEAL TO THIS COURT

[28]  The Secretary of State appeals on three grounds, in summary:

  i) In holding that there was insufficient evidence in respect of the need for the hard-standing, 
the judge's decision reflected “an unduly onerous conception” of an inspector's duties;

  ii) The same applies to the judge's suggestion that the inspector should have first reverted to 
the parties for comment on that issue;

  iii) The judge wrongly entered into the planning merits.

THE INSPECTOR'S TASK UNDER GROUND (F)

[29]  Before dealing with those issues, I should say something about the background and scope of ground 
(f), and the inspector's role on such an appeal.

[30]  The enforcement provisions, in their present form, largely follow the recommendations of my 1989 
report Enforcing Planning Control. They in turn took account of amendments made in 1981, which I regarded 
as useful but “somewhat confused”. There remained an unresolved dispute as to the extent to which the 
authority could (a) “under-enforce”, that is, require something less than a complete remedy of the breach of 
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planning control; or (b) impose alternative requirements to alleviate the effects of the breach. I proposed that 
there should be “a broad discretionary power to deal with the effects of a breach”, and that the grounds of 
appeal should reflect that approach (Enforcing Planning Control HMSO 1989 pp 73-4).

[31]  I believe that this objective has been achieved, although the drafting might perhaps have been clearer. 
Section 173(3) allows the steps required by the enforcement notice to be directed to achieving “wholly or 
partly” any of the purposes referred to in sub-s (4). Those purposes are, in summary, remedying the breach, 
or remedying “any injury to amenity” caused by the breach. In so far as the notice requires less than a full 
remedy of the alleged breach, there is provision for a deemed permission for what is left after compliance (s 
173(11)).

[32]  There is a possible gap here. Repairing the damage to amenity may be only part of what is needed. 
Even a physically unobtrusive development may be objectionable in planning terms, but it may be made 
more acceptable by steps short of total demolition. That is the province of ground (a), which needs to be read 
with s 177. The latter makes clear that, on an enforcement appeal, planning permission may be granted in 
respect of the matters alleged in the notice “in relation to the whole or any part of those matters” (s 
177(1)(a)); that for this purpose ordinary planning considerations (including the development plan) must be 
taken into account (s 177(2)); and that the permission is to be treated as though granted on an application (s 
177(3)(6)), and so (at least by implication) may be subject to any necessary conditions.

[33]  In short, the inspector has wide powers to decide whether there is any solution, short of a complete 
remedy of the breach, which is acceptable in planning terms and amenity terms. If there is, he should be 
prepared to modify the requirements of the notice, and grant permission subject to conditions (or to accept a 
s 106 agreement, if offered). I would emphasise, however, that his primary task is to consider the proposals 
that have been put before him. Although he is free to suggest alternatives, it is not his duty to search around 
for solutions. I will return to the latter point in connection with the grounds of appeal.

THE GROUND (F) APPEAL IN THIS CASE

[34]  To return to the present case, having rejected the ground (c) appeal, and so identified a breach 
requiring remedy, the inspector's task was to decide what was the appropriate solution. This required him to 
consider, not simply what would be necessary to bring the building into compliance with class A, but more 
generally whether the building could be made acceptable in terms of both planning policy and amenity by 
any proposed modifications, supported if necessary by planning conditions.

[35]  On that approach, the inspector's reasoning in paras 15 – 17 is open to criticism, because it appears to 
confuse the two parts of the exercise. In para 15 the inspector says correctly that, having found that the 
building is not one “designed for agricultural purposes”, removal of the hard core would not bring it within 
class A. In paras 16 and 17 he appears to be returning to the more general question of whether 
modifications, by temporary or permanent blocking of the openings and re-instatement of external cladding, 
would make the building acceptable in planning terms. But that question is never answered. Instead, in the 
second part of para 17, he returns to the question of the hard-standing, which he judges by reference again 
to the requirements of class A. What he never does is to consider whether, if appropriate modifications were 
made to the building, and if all or part of the hard-standing were removed, the building could be made 
acceptable in planning terms.

[36]  Furthermore, at this stage, it might have been necessary for him to reconsider the planning issues on a 
different basis. It was at least arguable that, assuming appropriate modifications to the building to give it an 
agricultural rather than an industrial character, and assuming that he was satisfied that it was required for 
agriculture, a different set of policies would come into play, namely those dealing with agricultural buildings. 
This would of course have depended upon the inspector's rejecting the authority's case that the building was 
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not in fact needed for agriculture. What his answer to that question would have been we do not know, 
because he did not find it necessary to consider it.

[37]  I conclude, in agreement with the judge, that on this aspect the inspector's reasoning is inadequate. 
This is sufficient to support his order that the matter should be remitted to the Secretary of State for 
reconsideration.

[38]  Although this is sufficient to dispose of the appeal, it may be helpful to comment on the points raised 
more specifically by the three grounds of appeal, since they may be of some wider relevance. The first two 
were directed to the inspector's conclusion that some form of hard-standing was required for access. The 
judge held that this conclusion was based on inadequate evidence or in any event on a point not raised with 
the company's representative. I would not myself attach as much weight to this point as did the judge. A 
professional inspector could reasonably reach a view on such an issue, on the basis of the submissions and 
his own view of the site, without further evidence. Furthermore, having disbelieved the Appellant's 
representatives on two versions of their hard-standing story, he may reasonably have felt that he was 
unlikely to have been assisted by a third. However, that is perhaps putting words into the inspector's mouth. I 
note that the complaints made in Mr Jones' written statement stand un-contradicted by evidence, and there is 
no other evidence as to what precisely happened at the site view. Since it is unnecessary to do so, I would 
prefer to express no concluded view on this aspect.

[39]  More generally, on one side Miss Busch points to the need to avoid imposing unduly onerous 
obligations on the inspector whilst on the other, Mr Fookes rightly emphasises that a written representation 
appeal should not be seen as a second-class form of procedure in terms of fairness. I agree with both 
propositions. There is clearly a balance to be drawn, on which I would expect inspectors to be given 
Departmental guidance. It is inappropriate for this court to seek to lay down any general rules.

[40]  Our attention was drawn to two authorities from this court: Dyason v Secretary of State [1998] 2 PLR 
54, and Taylor and Sons (Farms) v Secretary of State [2001] EWCA Civ 1254, [2001] 35 EGCS 105, [2002] 
PLCR 154. The first concerned an appeal conducted by an informal hearing, rather than a formal public 
inquiry. The issue was whether the inspector had done enough to ensure that one of the Appellant's 
witnesses had given his evidence on the basis of full information about the Appellant's business plan. Pill LJ 
giving the leading judgment noted the danger that the more informal atmosphere of such a hearing might 
lead to a “less than thorough examination of the issues”. He continued:

“A relaxed hearing is not necessarily a fair hearing. The hearing must not become so relaxed 
that the rigorous examination essential to the determination of difficult questions may be 
diluted. The absence of an accusatorial procedure places an inquisitorial burden on an 
inspector.” (p 61 (G-H))

Later, he recognised that the consequence of this approach was that –

“. . . in leading the discussion at the hearing, the duties of the inspector may be extensive, 
especially when dealing with an unrepresented person . . .” (p 62(G))

[41]  On a written representation appeal, the opportunities for an “inquisitorial” approach of this kind are 
reduced. The parties are not before the inspector, and it is not possible for him to “lead the discussion” in the 
way envisaged by Pill LJ. I note that, in that case, Thorpe LJ commented that the “round-table discussion” 
had only lasted two hours, but had been followed by “. . . a two-hour site inspection during the course of 
which the Appellant had the opportunity to make what comments and observations he wished”. That seemed 
to him “a sensible way of investigating the issues within an informal procedure”. (p 63(B)).

Tapecrown Ltd v First Secretary of State and anor [2006] EWCA iv 1744 183



Page 10

[42]  I would treat that comment, respectfully, with some caution, except as applied to the facts of the case. 
The site view may provide an opportunity for clarifying points which have come up during the hearing, but it 
is no substitute for a fair hearing as envisaged by the rules. The dangers of extending the substantive 
discussion into the site view were emphasised in the Taylor case, in the specific context of a written 
representations appeal. This decision was helpfully drawn to our attention by Mr Fookes, even though it may 
be thought to be against his case.

[43]  The judgment of the court was given by Schiemann LJ who as an advocate had had considerable 
experience of planning procedures on the ground. It has some similarity with the present case, because it 
concerned an agricultural building alleged to fall within class A, and the dispute was about the inspector's 
duties on a ground (f) appeal. The Appellant had deposited waste material and rubble on land in his farm, 
and had constructed a large hard-standing. The enforcement notice required him to remove it all and restore 
the land. It was argued that the inspector should have gone through the exercise of asking himself how much 
hard-standing was reasonably necessary for the purposes of agriculture within the unit, and should have 
limited the notice to the removal of the excess. Not surprisingly this argument was rejected.

[44]  The judgement of the court's comments deserved to be more widely known and I shall quote them in 
full:

“40 On behalf of the Secretary of State it is submitted that this imposes an impossible burden 
in the Inspector. Mr Taylor had not specified at any time which 465 square metres he would 
wish to retain if his appeal failed in substance; nor had he indicated that he would wish to make 
further submissions in this eventuality. This appeal had, at Mr Taylor's choice, not been 
conducted by way of public inquiry but instead was conducted by way of written 
representations. The purpose of this was to provide a quick and relatively cheap appeal 
procedure. It was not incumbent on the Inspector to conduct her own inquiries as to which area 
might be the most suitable for agriculture. To have done so, while giving the planning authority 
the right to comment, would have lengthened and complicated the process. It was arguably 
open to the inspector to take this course but it was well within her discretion not to do so. The 
judge should have asked himself whether the inspector acted outwith her discretion in not 
taking this course but he failed to pose the question in this form. The proper course for an 
Appellant who appeals on ground (f) was to specify, without prejudice to his main contentions, 
his fall-back position and to indicate what variation to the notice he submits should be made.

41 In our judgment the broad approach of the Secretary of State is justified. Appellants should 
contemplate the possibility that their primary contentions may fail and that those of their 
opponents may succeed. The very reliance on ground (f) shows that this is the position. If there 
is a fallback position on which they wish to rely then they should make this clear to the 
Secretary of State in their submissions. It is not reasonable to come to court, as has happened 
here, and ask for the case to be remitted to the inspector so that she may ask for further 
submissions – which could and should have been made in the first place if the landowner 
wished to advance them. It might well be that the Inspector had the jurisdiction to explore the 
possibilities further with the parties. But the Appellant was professionally advised. The advisers 
had chosen not to make any submissions in detail under ground (f). Certainly in those 
circumstances any failure by the Inspector to advert in her decision letter to the possibility of 
asking for further submissions does not amount to an error of law.

42 The judge's suggestion that the inspector should, presumably without warning and before 
perhaps coming to a final conclusion as to whether the appeals should be allowed on ground 
(c), have canvassed this matter at the site visit is in our judgment not appropriate; site visits are 
not there for the purpose of producing new submissions which might well be contentious. The 
person chosen to represent the other party would in all probability not be in a position to deal 
with such points. The weather is often foul, it can happen that the parties are out of earshot of 
one another and the conditions inappropriate for recording submissions. By and large 
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conversation is rightly discouraged. The function of a site visit is to enable an inspector to make 
a judgment about submissions which have been made rather than to explore new possibilities. 
If the latter were to become commonplace it would be a fruitful breeding ground for further 
disputes.”

I note that it does not seem to have been part of the Appellant's submission in that case that partial removal 
was a fall-back position. His case was that the hard-standings would “soon blend in and need not be 
removed” and that the cost of total removal would be excessive for the farming enterprise.

[45]  It is not clear from the papers before us in the present case to what extent the question of permanent 
blocking up of the windows was put forward as an option by the company. However, it was a matter which 
the inspector apparently thought it right to consider, but on which he did not reach a clear conclusion. The 
defect in my view was one of reasoning rather than fairness.

[46]  As I have said, I would not wish to lay down any general rules. I would accept that as a general 
proposition, given the limitations of the written representations procedure, an Appellant would be well 
advised to put forward any possible fall-back position as part of his substantive case. It is not the duty of the 
inspector to make his case for him. On the other hand the inspector should bear in mind that the 
enforcement procedure is intended to be remedial rather than punitive. If on his consideration of the 
submissions and in the light of the site view, it appears to him that there is an obvious alternative which 
would overcome the planning difficulties, at less cost and disruption than total removal, he should feel free to 
consider it. In such circumstances fairness may require him to give notice to the parties enabling them to 
comment on it. I would expect the Inspectorate to have an established practice for dealing with that situation 
efficiently and expeditiously.

[47]  Finally, in respect of the third ground of appeal, I can see some force in the submission that the judge 
appears to have moved from the legal to the planning merits of the case, at least at the end of his judgment. 
He there expressed his view that the “proper course” for the inspector would have been to grant permission 
for a modified building subject to conditions. I think, however, that this must be read in the context of an 
earlier paragraph where he had set out his interpretation of the decision, which led him to infer that the 
inspector had in fact reached the view that a modified building would be acceptable in planning terms. For 
my part I doubt whether the inspector intended to go so far. In any event, when the matter is reconsidered, 
the inspector should not feel constrained by any pre-judgment of the planning merits.

CONCLUSION

[48]  For these reasons, I would uphold the judgment, although on more limited grounds. The matter will be 
remitted to the Secretary of State for reconsideration in accordance with this judgment.

HUGHES LJ:

[49]  I agree.
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WILSON LJ:

[50]  I also agree.

Judgment accordingly.
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Enforcement notice – Use of site for parking motor coaches – Coaches used for transporting handicapped 
children – Secretary of State gives permission for parking motor vehicles of all classes – Held, "with utmost 
reluctance," Secretary must not go beyond terms of enforcement notice when granting permission.

This was an appeal by Richmond upon Thames Borough Council against a decision of the 
Secretary of State for the Environment allowing appeals by W. J. Neale and Neales Travel & Tours 
Ltd. against enforcement notices served on them in September, 1970, and granting the company 
planning permission for parking of all classes of motor vehicles on land at The Avenue, Hampton.

V Levene for the appellants; G Slynn for the respondent.

10 May 1972

LORD WIDGERY CJ
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said that in September, 1970, the appellants served enforcement notices on W. J. Neale and Neales Travel 
& Tours Ltd. requiring them to cease using the land in question for parking motor coaches. Appeals were 
lodged and a public inquiry was held. In his report the inspector said that he had visited the site and found a 
fleet of vehicles parked there which included 33 full-size coaches, 10 12-seater mini-buses, two ambulances, 
three articulated lorries with trailers and two other lorries. That might seem rather a strange assortment of 
vehicles, but it was explained by the fact that the company fulfilled what was doubtless an important public 
service in the area in providing specialised vehicles intended for the transportation of handicapped children. 
In his decision letter the Secretary of State expressed the view that the company should be given permission 
to park vehicles on the site, parking being within the public interest in the circumstances, and he accordingly 
granted permission for a seven-year period. In granting permission, he did not confine himself to parking of 
motor coaches, as specified in the enforcement notices, but gave the company permission for parking motor 
vehicles in general.

Counsel for the appellants submitted that in granting planning permission upon an appeal against an 
enforcement notice, the Secretary of State could not go beyond the terms of the notice, but was confined to 
giving permission for the development of which the notice complained. Section 16 (5) of the Town and 
Country Planning Act 1968, said counsel, contained no provision empowering the Secretary of State to grant 
planning permission, on determination of an appeal against an enforcement notice, for anything not 
specifically covered by the notice. On the face of the matter, he (his Lordship) had to agree with that 
submission, though he doubted the convenience of the rule. Mr. Slynn said that although the notices here 
referred only to parking of motor coaches, the Secretary of State had taken the view that there was no 
material difference involved in use of the site for parking other motor vehicles, and that it would be proper 
and helpful for parking not to be restricted to motor coaches. He (Lord Widgery) had considerable sympathy 
with that view. He thought it was the commonsense view, but in the end the court had to be guided by the 
wording of the Act. The most the Secretary of State could do in the circumstances was to grant planning 
permission for motor coaches to park on the site. With the utmost reluctance, he (his Lordship) had reached 
the conclusion that the appeal should be allowed and the decision quashed. On rehearing, the Secretary of 
State would be able to reach an appropriate decision which took into account the opinion expressed.

SHAW J

Agreed.

WIEN J

Agreed.
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Appeal allowed. The council were awarded the costs of the appeal.

town clerk; Solicitor to the Department of the Environment.
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Lord Justice Kennedy :

Introduction

1. This is an appeal by the Secretary of State from a decision of Judge Rich QC, sitting as a
Deputy High Court Judge of the Queen's Bench Division in the Crown Office list who on
19th September 2000 allowed the appeal of Wyatt Brothers against the decision of an
Inspector appointed by the Secretary of State to determine Wyatt Brothers' appeals against
three enforcement notices issued by Oxfordshire County Council concerning land at
Waterstock Golf Course, Waterstock, Oxfordshire.

2. Before the Judge there were six grounds of appeal, and he allowed the appeal on one ground
only, namely ground 2, which read as follows:

The Inspector erred in law in holding that in spite of his powers under
section 176(1)(b) of the 1990 Act (to vary the terms of the
Enforcement Notice) he was not entitled to consider varying the
notices in this case to avoid their requiring (as would otherwise be the
case) the re−excavation of a ‘lake' (being a water−filled mineral
extraction void) whose existence in such a form was not justified by
any planning permission or other document, and which no party to
the appeal was arguing represented a desirable ‘end state' once
carried out."

3. In their Respondent's Notice in relation to the appeal to this court Wyatt Brothers challenge
the Judge's decision on the 5 grounds on which they lost before him, but on the day before
the start of the hearing before us Mr Alesbury for Wyatt Brothers helpfully indicated that he
proposed only to pursue his cross−appeal on what before the judge was ground 1. That
ground read:

The Inspector erred in law in refusing (at the Inquiry held by him) to
hear or consider evidence or argument on behalf of the claimant to
the effect that the steps required by the Enforcement Notices
exceeded what was necessary to remedy any injury to amenity caused
by any breach of planning control in spite of the statutory sanction for
appeal on such ground contained in section 174(2)(f) of the 1990 Act
(as amended). "

4. It will be at once apparent that in this appeal no issue arises as to whether there was a breach
of planning control, or as to the validity of the enforcement notices. The focus is upon the
extent of the power of the Secretary of State to amend the requirements of the enforcement
notices, and the admissibility of evidence and argument in relation to that issue. It is
therefore possible to deal with the facts in less detail than would otherwise be required.
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Background

5. In 1989 South Oxfordshire District Council granted planning permission to Wyatt Brothers
for the development of a golf course and clubhouse and environmental reserve to include a
cross−country ride and ancillary uses, on land at Waterstock.

6. An 18 hole golf course was then laid out and it was opened in 1994. On 21st January 1994
conditional planning permission was given for "the formation of a reservoir for the purpose
of irrigating the golf course, extraction of clay and access to the highway." The period for
excavation was subsequently extended to November 1997, and that for restoration to
November 1998. But problems arose because of the importation of material on to the site,
mainly if not exclusively from a nearby motor−way service area site. In 1996 to 1997
Wyatt Brothers applied on two occasions to extend the golf course by adding a further 9
holes. Both applications were refused, and in 1997 the three enforcement notices were
issued in relation to the material imported on to the site. As the judge pointed out, the third
related to seventy four and a half hectares which included the land which was the subject of
the earlier notices, so, for present purposes, those earlier notices can be largely disregarded.
The third notice alleged that Wyatt Brothers had breached planning control by -

Without planning permission, the making of a material change in the
use of the Land to a mixed use as a golf course and use for the
deposit of waste materials."

7. In the first and second enforcement notices the breach of planning control was−

Without planning permission the making of a material change in the
use of the Land to use for the deposit of waste materials."

8. In the third enforcement notice the reasons for issuing the notice read -

It appears to the Council that the above breach of planning control
has occurred within the last ten years. It is considered expedient to
issue this notice because:

(i) The deposit of waste requires planning permission and
none has been granted. Planning permission granted for the
construction of an 18 hole golf course does not authorise the
deposit of waste on the land.

(ii) The site lies within the Oxford Green Belt and in an area
of Great Landscape Value as identified on the Oxfordshire
Structure Plan and the Central Oxfordshire Local Plan. The
development is contrary to the policies of those Plans which
seek to protect such areas.

(iii) The scale of the activity involved in the waste tipping
operation and the vehicle movements associated with it give
rise to noise nuisance, dust problems during dry periods and
mud on the roads during adverse weather conditions to the
detriment of the amenities of local residents."
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9. In the first and second notices the first two reasons are the same, but the third reason reads -

The scale of the deposit of waste has a significant impact on the
visual amenities of this attractive area of open countryside and
obstructs the line of Footpath No 1."

10. All three notices made the same requirements of the recipient, namely -

(1) Cease the deposit of waste materials on the Land.

(2) Remove all waste materials from the Land and dispose of such
materials at a suitably licensed waste disposal site.

(3) Prepare the surface of those parts of the Land on which waste
materials have been deposited so as to be suitable for seeding.

(4) After preparation of the Land as in (3) above, seed it with grass."

A time was specified for compliance with each step.

11. Wyatt Brothers appealed against the enforcement notices on 5 of the statutory grounds set
out in 174(2) of the Town and Country Planning Act 1990, namely-

(a) that, in respect of any breach of planning control which may be
constituted by the matters stated in the notice, planning permission
ought to be granted or, as the case may be, the condition or limitation
concerned ought to be discharged;

(b) that those matters have not occurred;

(c) that those matters (if they occurred) do not constitute a breach of
planning control;

(f) that the steps required by the notice to be taken, or the activities
required by the notice to cease, exceed what is necessary to remedy
any breach of planning control which may be constituted by those
matters or, as the case may be, to remedy any injury to amenity which
has been caused by any such breach;

(g) that any period specified in the notice in accordance with section
173(9) falls short of what should reasonably be allowed."

12. As the prescribed fee was not paid to the Secretary of State and to the local Planning
Authority within the specified period the appeals under ground (a) lapsed, and the deemed
applications for planning permission under section 177 did not have to be considered.

13. The Inquiry before the Inspector was held early in 1999, and at the outset he invited
submissions from both sides in relation to the admissibility of certain evidence. Part of
section 173, which deals with the content and effect of an enforcement notice reads -
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(3) an enforcement notice shall specify the steps which the authority
require to be taken, or the activities which the authority require to
cease, in order to achieve, wholly or partly, any of the following
purposes.

(4) Those purposes are -

(a) remedying the breach by making any development comply
with the terms (including conditions and limitations) of any
planning permission which has been granted in respect of the
land, by discontinuing any use of the land or by restoring the
land to its condition before the breach took place; or

(b) remedying any injury to amenity which has been caused
by the breach."

14. In Annex II to Departmental Circular 10/97 it is pointed out, in paragraph 2.30, that the use
of the words "wholly or partly" in section 173(3) makes it clear that the local planning
authority can "under−enforce" when specifying the steps they require to be taken, or the
activities they require to cease in order to achieve the purposes specified in section 173(4)
If it does so then planning permission will be treated as having been granted in respect of
the balance of the activities which could have formed the subject matter of the notice (see
section 173(11). The Circular goes on to assert that the "or" at the end of section 173(4)(a)
is disjunctive. Paragraphs (a) and (b) specify two different categories of remedial
requirement and, it is said, the local planning authority must choose which route to take. In
paragraph 2.31 the Circular states -

It follows from the construction of these provisions that the only type
of enforcement notice open to appeal on the second element of
ground (f) (‘or, as the case may be, to remedy any injury to amenity
which has been caused by any such breach;') is a notice where the
LPA's reasons for issuing it (paragraph 4 of the example notice) state
that itsonly purpose is to remedy some injury to amenity caused by
the breach."

15. In paragraph 2.32 the Circular points out that ground (f) is now worded so as to split the two
arguments that can be deployed by the use of the words "or as the case may be". The
paragraph continues -

Examination of the enforcement notice should clearly disclose
exactly what the LPA sought to achieve by their notice. If it appears
that the breach may be contrary to the development plan, or gives rise
to a traffic hazard, or there are any objections to it other than on the
sole ground of detriment to amenity, and the LPA required its total
cessation, that is not considered to be a situation where "the case may
be" that all that is necessary is simply a remedy of any injury to
amenity that might have been caused. In such a case it is considered
that the Act cannot sensibly be interpreted as allowing any appeal
submission under the second head of ground (f) where the deemed
application has not been considered and objections other than on
grounds of detriment to amenity have not been satisfactorily
resolved. The only available appeal submission in that case shouldSecretary of State for the Environment, Transport and Regions, Oxfordshire County Council v Wyatt Brothers (Oxford) Ltd [2001] EWCA Civ 1560194



be that, as a matter of fact, the requirements exceed what is necessary
to remedy the breach."

Inspector's decision.

16. I have cited from the Circular at some length because the inspector relied upon it when
giving his reasons in paragraph 40 of his decision letter for rejecting the submission made
on behalf of Wyatt Brothers that the reasons for the issue of each Enforcement Notice were
directed in part at amenity, and that therefore it was appropriate to argue under ground (f) of
section 174(2) that the requirements exceeded what was necessary to remedy any injury to
amenity. Evidence as to what would be expedient in the interests of amenity was also said
to be relevant in relation to section 176(1) which provides -

On an appeal under section 174 the Secretary of State may -

(a) correct any defect, error or misdescription in the
enforcement notice; or

(b) vary the terms of the enforcement notice,

if he is satisfied that the correction or variation will not cause
injustice to the appellant or the local planning authority."

17. The Inspector, as he explained in paragraph 40 of his decision letter, after hearing
submissions at the start of the Inquiry, "determined that ground (f) would be decided as
explained in paragraph 2.32 of Annex II i.e. whether the requirements exceed what is
necessary to remedy the breach." The Inspector went on to say -

As set out in section 173(4)(a) the remedies may include
discontinuing the use and restoring the land to its condition before the
breach took place and it is relevant to ground (f) whether the steps
would exceed that. The reasons for my decision are essentially those
given in the Circular. There is no doubt that, reading paragraphs 3,4
and 5 of these notices as a whole, they are framed on the basis of
section 173(4)(a). I therefore ruled that evidence not relevant to the
grounds of appeal would not be heard .... All evidence was heard
unless it was agreed that its only relevance was to the second part of
ground (f), remedy of the injury to amenity."

18. Before I deal with the rest of paragraph 40 it is necessary to look at section 172(1) of the
Act, which states that -

The local planning authority may issue a notice (in this Act referred
to as an ‘enforcement notice') where it appears to them−

(a) that there has been a breach of planning control; and

(b) that it is expedient to issue the notice, having regard to the
provisions of the development plan and to any other material
considerations."
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19. Returning now to paragraph 40 of the Inspector's decision letter, he said -

As to the point made later in the Inquiry that a test of expediency
should be applied where variation or correction of the notice is
contemplated unrelated to the test in section 172(1)(b), I can see no
justification for this. The provisions of the legislation must be seen
as a whole and the available grounds of appeal, (a) - (g), are intended
to enable the merits of any notice to be fully tested. If the test of
expediency advocated is relevant when using the powers under
section 176(1) it is equally applicable when those powers are not used
and ground (a) and the deemed application is the means whereby
expediency may be tested. If corrections or variations do not extend
the scope of a notice, as would normally be the case unless made with
the agreement of those affected, it is difficult to see how they would
make it less expedient than when issued."

20. In paragraph 45 of his decision letter the Inspector dealt with removal of waste from the
lake, saying -

The lake as surveyed in November 1997 had a volume of some
80,000 cubic metres. Mr Lyne estimated the permitted volume as
76,000 cubic metres. Mrs Coyne believed that some 20,000 cubic
metres of MSA material has been placed in the lake subsequent to the
survey. It is accepted that the position and configuration of the lake
is not as approved. The appellant argues that requiring the removal
of waste to reinstate the lake as it was in November 1997 is neither
expedient nor justified by any planning permission or other
document. In part what underlies this is the view that there is no
merit in the lake remaining as excavated therefore why not partially
infill it. That is not relevant to the appeals before me, except in so far
as ground (g) is supported on the basis of the need for further
negotiations with the local planning authorities. It is not suggested
that alternative requirements, such as the formation of the lake as in
the relevant planning permissions for its construction, should be
substituted. In the context of what has occurred here it seems to me
to be in accordance with section 173(4)(a) to require the removal of
waste deposited in consequence of the unlawful use."

21. At the conclusion of his decision letter the Inspector set out certain corrections and
variations to the three enforcement notices. For present purposes the detail of those
alterations is not material. The changes were made to clarify the notices, they were not
detrimental to Wyatt Brothers, and there is no complaint about them.
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Ground 1.

22. Mr Alesbury, for Wyatt Brothers, submits that the word "or" at the end of section 173(4)(a)
is not fully disjunctive. When specifying in an enforcement notice the steps which it
requires to be taken a local planning authority can specify steps under subsection (4)(a) i.e.
require compliance with an existing planning permission or restoration of the status quo,
and/or specify under subsection (4)(b) steps intended to remedy any injury to amenity which
has been caused by the breach. Despite the wording of the Circular Miss Robinson for the
Secretary of State, and Miss Murray for Oxfordshire County Council have in this court not
disputed Mr Alesbury's submission as to the relationship between the two paragraphs of the
subsection, and in my judgment they are right not to have done so. Bearing in mind that the
words "wholly or partly" in section 173(3) expressly enabled the local planning authority to
"under enforce" it is not difficult to envisage circumstances in which a local planning
authority might want to require in one enforcement notice a partial restoration of the status
quo coupled with other work designed to remedy the injury to amenity caused by the
breach, and in my judgment there is no reason why the word "or" should be so construed as
to prevent that course. This is consonant with the phrase "any of the following purposes" at
the end of subsection (3).

23. Mr Alesbury's next submission is more contentious. He submits that when, as in this case,
an appeal is brought on the ground in section 174(2)(f) then it is always open to the
appellant to contend that the steps required by the notice to be taken exceed what is
necessary to remedy any injury to amenity which has been caused by the breach. That, he
submits, is what the statute says in paragraph (f), and the court should not restrict the
statutory ground of appeal.

24. Alternatively Mr Alesbury submits that when it can be ascertained by reading the
enforcement notice as a whole, including the reasons for issuing the notice, that one of the
purposes which the local planning authority seeks to achieve when specifying the steps
which it requires to be taken is that set out in section 173(4)(b) then an appellant who relies
upon ground (f) must be entitled to argue that the steps required to be taken exceed what is
necessary to remedy any injury to amenity, and to adduce evidence directed to general
planning considerations of that kind. In the present case Mr Alesbury submits that it is clear
from the reasons given for issuing the notices and from the submissions made by the local
planning authority to the Inspector that one of its purposes when specifying steps was to
remedy what it perceived to be the injury to amenity caused by the breach, and, Mr
Alesbury submits, the last two steps required by the notices (preparing the ground for
seeding, and seeding with grass) were at least in part directed to repairing injury to amenity,
so Wyatt Brothers should have been permitted to lead evidence from their expert Mr Scharf
and to argue that what was required to be done would involve lorry movements, etc which
could only make matters worse.

25. Miss Robinson invited us to look at earlier legislation in order to trace the evolution of those
sections in the 1990 Act, as amended by the Planning and Compensation Act 1991, with
which we are concerned, but I derive little assistance from that exercise in relation to this
aspect of the case.

26. Her more telling submission, supported by Miss Murray for the County Council, was
founded on the structure of the present legislation. She submits that when exercising itsSecretary of State for the Environment, Transport and Regions, Oxfordshire County Council v Wyatt Brothers (Oxford) Ltd [2001] EWCA Civ 1560197



powers under section 173(3) and (4) a local planning authority can require restoration of the
land to its condition before the breach took place. That was the route which, as the
Inspector found, this planning authority chose to follow. The local planning authority
confined itself to the purposes specified in section 173(4)(a), even though, as is clear from
the enforcement notices themselves, its reasons for issuing the notices included general
planning and amenity considerations. In that situation the recipient of the notices had a
choice. He could, if he wished, pursue his appeal on ground (a) and under section 177(5) of
the statute, and thus open up the whole question of injury to amenity, including the
detrimental effect of the restorative work. But where, as in the present case, the appellant
chose not to pursue his appeal under ground (a) then, unless section 176(1) has the wider
meaning for which Wyatt Brothers contend in response to the appeal by the Secretary of
State, he cannot introduce under ground (f) general planning considerations or arguments in
relation to amenity, because under that ground the Inspector will only be concerned with
whether the steps required by the notice to be taken or the activities required by the notice to
cease exceed what is necessary to remedy the breach of planning control. As all three
counsel agree, logically ground (f) will never fall to be considered until after grounds (a),
(b) and (c) have been considered, and if the appeal is successful on any of those grounds
then ground (f) will not have to be considered at all, so it will only be considered in a
situation where a breach of planning control is established and planning permission ought
not to be granted. In such a situation ground (f) cannot sensibly be interpreted in such a
way as to enable the appellant to present in support of that ground evidence and arguments
as to planning merits which, if not already rejected, should have been presented in support
of ground (a).

27. The arguments presented to us were similar to those presented in the court below, and in
paragraph 50 of his judgment Judge Rich said -

An appeal on the ground of exceeding what is necessary to remedy
injury to amenity is available, in the absence of a deemed planning
application, only if the steps required by the notice are solely for the
purpose of removing or alleviating injury to amenity which has been
caused by the development."

28. For the reasons I have given the use of the word "solely" renders that proposition too
restrictive, but having regard to the unassailable finding that in this case all of the steps
required were for one of the purposes specified in section 173(4)(a) I agree with the judge's
conclusion in relation to ground 1, namely that the Inspector's ruling was right and I would
therefore dismiss the cross−appeal. Mr Alesbury's submission that the last two steps in each
of the enforcement notices were at least in part directed to repairing the injury to amenity
put him in this difficulty - that, in accordance with the Inspector's ruling and in reliance on
their ground (f) Wyatt Brothers could have submitted that those steps went beyond what
was necessary to restore the land to its condition before the breach took place, and they did
not do so. It was thus tacitly accepted before the Inspector that, as he found, all four steps
required by the enforcement notices were for the purposes specified in section 173(4)(a).
That was probably right, and certainly it is too late to open that issue now.
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Ground 2.

29. I turn now to ground 2 where the roles are reversed and the Secretary of State is the
appellant. Miss Murray submits that ground 2 is parasitic on ground 1 and there is
something to be said for that view, but it is necessary to look at it in a little more detail. The
question which arises is whether, in this case, the Inspector took too narrow a view of his
power under section 176(1)(b) to vary the terms of the enforcement notices by refusing to
have regard to general planning considerations in relation to the question of whether Wyatt
Brothers should be required to remove material which they had put into the lake.
Undoubtedly the words of section 176(1), which I have set out earlier in this judgment, give
to the Secretary of State, and thus to his Inspector, a wide power to vary the terms of an
enforcement notice if satisfied that the variation "will not cause injustice to the appellant or
the local planning authority". It is noteworthy that injustice to other interested parties does
not expressly have to be taken into account. No doubt as the power to vary is discretionary,
their interests should not be overlooked, but their non−inclusion in the subsection points to a
legislative intent that variation should be more a matter of form than of substance.

30. The judge's reasons for allowing the appeal on ground 2 are to be found in paragraph 61 of
his judgment where he says -

Where there is no appeal before the Secretary of State on the ground
that planning permission should be granted, it is, perhaps, unlikely
that the Secretary of State could be satisfied that an application to
vary, which raises the same issues and nothing more, will not cause
injustice. On the grant of a planning permission the Secretary of
State can impose conditions. A deemed planning permission under
section 173(11) arising from a variation from the requirements of the
enforcement notice would be unconditional. It is however, in my
judgment a matter for the Secretary of State or in this case his
Inspector to decide. He is under an obligation in appropriate cases to
consider whether a variation can be made without injustice and if it is
expedient to make it. It is, therefore, in my judgment an error of law
not to consider the exercise of the power at least when asked."

31. Miss Robinson submits that in order to understand what can and cannot be done pursuant to
section 176(1)(b) it is necessary to have regard to the history of that provision and to the
other sections of the current Act. Ever since 1947 it has been possible to vary an
enforcement notice to give effect to a decision in favour of an appellant in relation to one of
the statutory grounds of appeal (e.g. if the requirements of the notice are found to have
exceeded what is necessary to restore the land to its condition before the development took
place - see section 23(4)(b) of the Town and Country Planning Act 1947). That power is
now to be found in section 176(2A) of the 1990 Act which provides -

The Secretary of State shall give any directions necessary to give
effect to his determination on the appeal."

32. Quite separate from the power to vary a notice to give effect to a decision on appeal there
has, for about 40 years, been a power vested in the Secretary of State to amend an
enforcement notice, as Miss Robinson put it "to prevent it from failing on a technicality
because of an error in the formulation of the notice as served" (see Miller−Meadv MinisterSecretary of State for the Environment, Transport and Regions, Oxfordshire County Council v Wyatt Brothers (Oxford) Ltd [2001] EWCA Civ 1560199



of HousingLocal Government[1963] 2 QB 196, and later statutes and authorities reviewed
by Roch J in Rv Secretaryof Statefor the Environmentex parteP.F.Ahern (London)Ltd
[1989] 2 PLR 96.) It is this latter power which, Miss Robinson submits, is now to be found
in section 176(1) of the 1990 Act. It is a wide power of correction, a generously expressed
slip rule, it is not a power which can properly be used to attack the substance of an
enforcement notice. So, for example, a notice which requires the recipient to return the land
to its condition before the breach cannot, by reliance on section 176(1)(b), be turned into a
notice which requires something less. If the recipient of the notice wishes to achieve that
result he can do so by appealing on the grounds set out in section 174(2)(a) and pursuing the
deemed application for planning permission under section 177. If he is unwilling to pursue
that route or unable to do so because he has not paid the required fee then, as Miss Robinson
points out, if the same arguments which would have been advanced in support of the appeal
under ground (a) can be advanced in order to persuade the Inspector to exercise his powers
under section 176(1)(b) the sanction in 177(5A) loses much of its force.

33. On behalf of Wyatt brothers Mr Alesbury submits that the words of section 176(1), which
first became part of the Act in 1991 should be read as they are without reference to earlier
statutory provisions. If that exercise is undertaken he submits that it is clear that section
176(1)(b) gives to the Secretary of State a power which is different from that which he
exercises when correcting defects pursuant to section 176(1)(a) or deciding an appeal under
ground (a). It is a power which may be used on the grounds of "expediency" (a word only
found in section 172(1)(b) in relation to a local planning authority's decision to issue an
Enforcement Notice) to avoid a nonsense or some unsatisfactory over−technical result
arising from confirmation of the Enforcement Notice as it stands. In other words if it is a
power to require the local planning authority to under−enforce.

34. In my judgment Miss Robinson, supported by Miss Murray, is right for the reasons that she
gave. Section 176(1)(b) does not stand alone. It is one of a group of sections which set out
an appellate structure. If that structure is not to be undermined section 176(1)(b) does have
to read in such a way as not to afford a remedy obtainable by pursuing an appeal under
ground (a) in section 174(2), and the Inspector was right so to read it. Having so read it he
was right to restrict evidence and argument in the way that he did. Mr Alesbury described it
as a bold and unusual decision, but it was a decision I would commend. Parties to planning
appeals should not be permitted to spend time and incur expense in support of arguments
which are bound to fail.

Conclusion

35. I would therefore dismiss the cross−appeal in ground 1, allow the appeal on ground 2, set
aside the decision of the Judge, and restore the decision of the Inspector.

Lord Justice Mummery: I agree.

Lord Justice Sedley: I also agree.

Order:  Appeal allowed on ground; cross appeal on ground dismissed; decision of judge set aside;
decision of Inspector restored; Secretary of State to recover costs here and below; costs of
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Oxfordshire County Council to lie where they fall; permission to appeal to the House of Lords
refused.

(Order does not form part of approved judgment)
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	����	��� �� ���  #�������� �� ���  �����  �%��%�	 ��	 ���� � ��� ���  ��������(�
������ �� ��	 !��� !��� ����� ��	 �#��� ����� ��� �� #������ �� �� ���� ��	 #�%�	
� # �� ����� ��� ������� �� �� 	 	 / ����� ����� �3�� ��3�	� ��3��� ��3��� 	�0$

�

�

�

�

�

�

�

�

	
� ����� ��� ������� �� ���� ����

����

����	 
��� �� � ������ ��� �� �����������	 
��� �� � ������ ��� �� ������������� ��� ������ ��� 

South Buckinghamshire District Council v Porter (No 2) [2004] 1 WLR 1953 202



�	������	� !��� !������ 
 ��	�� �������� "����	� ��� F����G -� 		�� ��/�0�
#�
	 ���������  	�����	 
 $��	� � ������� ��� F����G � <�� ���� ��/�0 ��	
������ %	���������� �������� !������ 
 #	��	���� �� #���	 ��� ��	 "�
����	��
/����0 
� E H �� ���� ��/�0 ���� �	$

/�0 ���� ��� ������������ �� 	�%����#��� ����	 # � ���� ��� ��� ��� ���������� %�
����� �� ����� �� ���# �� ��  � � ���#������� ����� ��� ����� �� ������ �� ���� ��
��� %��� ���� �� ��� ���� �� �� ��� �� ��� ���	 �� ���� ��� �	 �� ��� 	���� ���� ���
���� ����(� ������� �� �� ��� ���	 ��	 !��� ���� ���	  � ��� #��� ����� 	��� ��
�������#��� ������	 ��� ��� ��� ��� ��	 ����	 �������� !� ������� ��	 �� �� # ���
!�� ����� ��������� ��� ������������ �� ��� �� �� ������� �� �� ��� � �� ��� ����!�� ��
!� �� � #���� �� ���� 	���� ��� ��� ���	�� � ��� # ��	 ��� !��� !���	 �� �������
�� �� ���	 ����� �� �� ��� ������ �� ��� ��� 	���� ��	 ����� �����	 ����� ���
������������ �� ��� ���� ����(� �� �� ������� �� �� ��� � �� ��� �� � ����  � ���
#���� �� ��  � ��� � ���#������� ��	 ��+� ��	 �� 	��� ��	 	 ����� ��  � ���  ��������(�
	�� � �� ������ /����� ����� �3�� ��3	�0$

C�� � �� �� ��� ����� �� -����� F����G �<�-� % 	�
 F����G �E� ��
 ��%����	$

��� ������ �� ����� ��� �������	 ��  � ��� �� � �� �� ���	 ����� �� ��������	���
������	D
&�������	� ���
������ ������	  ���	� ��� 
 �	��	����� !���� F����G � I� ���

F���
G � -�� �� 	��� �-
������ %	���������� �������� !������ 
 #	��	���� �� #���	 ��� ��	 "�
����	��

/����0 
� E H �� ���� ��/�0
!����� 
 '���	� (����� /����0 �� ���� ���
!���)	  �	� ��� 
 #	��	���� �� #���	 ��� ��	 "�
����	�� /����0 		 E H �� �	��

�-
�������	� %	���������� ������� !������ 
 #	��	���� �� #���	 ��� ��	 "�
����	��*

+�������� ��� ��	 ,	����� F����G �<�� ��� /-	# �0 F����G �E� ����
 ��	 
 #	��	���� �� #���	 ��� ��	 "�
����	�� /��
�0 �� E H �� ���
����	� ��� %����� &����������* �� �	 F��	�G � J� �	
 F��	�G � <�� ���� F��	�G

� -�� �� 	��
, 
 �	�����	� �������� !������* "- � ����	���� F����G �E� ���� �-
#�
	 ���������  	�����	 
 $��	� � ������� ��� F����G � <�� ��� F����G � -��

�� ��� ��/�0
#	���� ����	���	� ��� 
 #	��	���� �� #���	 ��� ��	 "�
����	�� .$��	/ /��
�0

�� E H �� �	
#���� ���)� �������� !������ 
 ����	� F����G KI�� �	 F����G � -� ��� F����G

� <�����
 F����G � -�� �� �� ��/�0
#���� #�	��	� �������� !������ 
 #	��	���� �� #���	 ��� ��	 "�
����	�� F����G

� E�� ��� �-
�	������	� !��� !������ 
 ��	�� �������� "����	� ��� F����G -� 		� F����G � <��

���� F����G � -�� �� 
��� ��/�0

��� ������ �� �		 � ���� ����� ���� � ��	  � ����#���D
&��	� 
 #	��	���� �� #���	 ��� ��	 "�
����	�� /���
0 
� E H �� ��	
�������� �������� !������ 
 #	��	���� �� #���	 ��� ��	 "�
����	��* +�������� ��� ��	

,	����� F����G �E� ����
"������ 
 #�������) ������ ������� !������ F��
	G � <�� ��� F��
	G � -��

�� 
��� �-
%0+ #	������	� ��� 
 #	��	���� �� #���	 ��� ��	 "�
����	�� F���
G � E�� ��� �-
, .!�	������ ������� !������/ 
 1���� #	��	���� �� #���	 F����G �<�� ��
�

/-	# �0
#�����	� 
 %�����	� ��  ������ ��� ����� ��
	��	�� F��
�G � <�� ���� F��
�G

� -�� �� 	�
+	��� #���	� ��� 
 #	��	���� �� #���	 ��� ��	 "�
����	�� F����G � <�� 
�� F����G

� -�� �� 	�	� ��/�0

�

�

�

�

�

�

�

�

	
� ����� ��� ������� �� ���� ����

����

����	 
��� �� � ������ ��� �� �����������	 
��� �� � ������ ��� �� ������� ������ ��� ������ ��� 

South Buckinghamshire District Council v Porter (No 2) [2004] 1 WLR 1953 203



������ ���# ��� ����� �� -�����
�� � ��� �� ������ � �� ���%� �� ��� ����� �� ���	� /���	 � ����# ��

����� ��� ���	 ����� ��	 ���	 ���� �� ��� ����	0 � %�� �� �� ���� ����
!� ��� ���� ����� � �	� E������ ���# � 	�� � �� �� ��� ����� �� -����� /E ���

����� ����#��� ���0 	���	 �� 
�� ���� ����� �� �� ������ !� �����
���)� C ��� �� ����� � ���# � 	�� � �� �� ��	�� � �� J� � �� ��  � ���
-	# � ����� %� ����� �� ��� J����(� ����� C % � �� �� �
 �����#!�� ����
!� �� �� �� ������	 �� +���� � 	�� � �� �� � ����� ��  �������� �� ����� ���
���� ���� ���������� %� ����� �� ���# �� �� ��� ������ �� �� ��� #�! ��
��#� �� "���� ���� ���	$

��� ����� ��� �����	  � ��� �� � �� �� ���	 ����� �� ��������	���
������	$

!����	� �	���	 2! ��	 #�	��	� !����	 ��� ��� ���� ����$
+����� #���)	� 2! ��	 ��� &����� ��� ��� ����� ������ ��$
$������	 ��	
	� ��� ��� ��������� �� �����$

��� � ���	�� �� ���) � #� ��� ���� 	���� ��$

� ����$ �� 
 �!�"�
� 
� ���	�� & ��%� ���	 ��� �� � �� �� #� ��!�� ��	 ������	 �� ��	�

���	 ����� �� ��������	���������	$ & �#  � ��#����� �����#��� � ��  �$
& ����	 ���� #�)� ��� ��	�� �� �� �� ��������$

�� 
 ��!!�# #���!�
� 
� ���	�� & ��%� ��	 ��� �	%������ �� ���	 �� � 	���� �� ��� �� � ��

�� #� ��!�� ��	 ������	 �� ��	� ���	 ����� �� ��������	���������	�
��	 �#  � ���� �����#��� � �� ��� ������� �� ��� � %�� ��� ����� �� �� �
������$

�� 
 �
$� �# �� ��#�  "
� 
� ���	�� & ��%� ���	 ��� ������ �� #� ��!�� ��	 ������	 �� ��	� ���	

����� �� ��������	���������	$ & �#  � ��#����� �����#��� � ��  �$ & ���
����	 #�)� ��� ��	�� �� �� �� ��������$

�� 
� �%���
� 
� ���	�� & ��%� ��	 ��� �	%������ �� ���	 ��  � 	���� ��� �� � ��

�������	 !� #� ��!�� ��	 ������	 �� ��	� ���	 ����� �� ��������	���
������	$ & ����� � �� � � ������� ��	 ������� �� ��	 & ����	 ����� ���
������ ��	 #�)� ��� ��	�� �� �� �� ��������$

�� 
� �%��# ��!��&��
� &��"%��


� ���	��

������������

� �� �  � ��� ������ ������ !����� ��� �����  � ������ �����  � �� ��
���� ���	�� �� ��%� ��	 �� ���� 	�� ��� �	�+���� �� ������� � %��  �
	�� � ��� #�	� ��	�� ��� ���� ��	 ������� E���� �� ��� ���� ��$ ��� �����
���% ��� 	�� � ��� ���� �	������	� !��� !������ 
 ��	�� �������� "����	�
��� F����G -� 		� ������� �� �� ������ �� ��� ����� �(� �	����	 	 ��� ��
����� #�
	 ���������  	�����	 
 $��	� � ������� ��� F����G � <�� ���

�

�

�

�

�

�

�

�

	
� ����� ��� ������� �� ���� ����

����

����	 
��� �� � ������ ��� �� �����������	 
��� �� � ������ ��� �� ������������� ��� ������ ��� 
���! ���"#���! ���"#

South Buckinghamshire District Council v Porter (No 2) [2004] 1 WLR 1953 204



������� �� ��� ��������� �� �����(� ����� �� ����� �� ���# �� �� �� ������
���# ��� ����� ����� �� ������ ��(� ������� �� ���# �� ��� ��	 ������
%	���������� �������� !������ 
 #	��	���� �� #���	 ��� ��	 "�
����	��
/����0 
� E H �� ��� ������� �� ��� ��������� �� �����(� ����� �� ����� ��
���# �� �� �� � �����	� � ���� ��� ��$ &� ���� �� ����� ����� ����� ���
������� ��������� �� ��	 !����� ��� ,�	�� �� L���  �������� ������	�	 !�����
��� ����� �� -������ !�� �� ��	 ��� � !����� ���� ���	�� ��$ &� ��� �������
���� ��� ���� ���	�� �� ��� ��)�	 �� �%������ � 	�� � �� �� ��� ����� ��
-������  � �� � ���� ����� �� � ����� ����� �� ������ ��(� ������ ���# ���
,�	��(� 	 �# ���� �� � ��������� ��������� ��	 +���� �� ��  ��������(� �����
�� ����� �� ���# �� ��� �� �� ����� �� ��� �����	 ���� �� ��%�  ��	�+����
������� ��� � � 	�� � ��$ - ������� �����	 �� ��� ����� �� -�����(� 	�� � ��
��� ���� ���  �������� �� ��	 �� ��%� �����	 �� ��� ������������ �� ���
���� ����(� ������� �� �� ��� ���	$

� ��� �����	 ������	���� ��� ��������� �� ����� ��� ���������� �����
"�%���#��� ��	 ��� ��� ��� /MM��� ��������� �� �����((0� ����� ��� �� ������
 � � ���� ����� !����$ ��������	� ����%��� �� ��� ����� �� -�����(�
	�� � �� ��	 �����	 �� !���  ����� �� �� �������  #��������� �� �������
!����� ���� ���	�� ��  � ������� �� ��� ���� ����(� ����$

+�	 ���	��

� ��� ������  � !������ ��� ��� � 	�� � �� �� ��� ����� �� -����� /E ���

���� ��	 ����#��� ���0 �� �� 
�� ���� F����G �E� ��
� ����� �� ��
������ !� ����� ���)� C ��� �� ����� � /MM��� ����� �((0 ��� ��� ��� ��	�� ��
��	�� � �� J� � �� ��  � ��� -	# � ����� %� ����� �� �
 �����#!�� ����
F����G �<�� ���	 /-	# �0 	 �# �� �� ��� ����� �(� ���� ��� �� ��	��
���� �� ��� �� ��� ���� ��	 ������� E���� �� -�� ���� ���) �� �� +���� �
	�� � �� �� ��� ��������� �� ����� � %�� !� � � 	��� ���� ���	  �������� !�
������ 	���	 �� ��!����� ����$ ���  �������� ��	 ������	 �� ������ !� ���
���� ���� /MM
�� E�����((0 ��� ��� � 	�� � �� �� ��� ����� � �� � �����#!��
���� ����� �� ����� �� ���# �� �� ��� ��� ������ �� �� � ��� 	��� �� #�! ��
��#� �� < ���� ���� ���#� ��%� ����� &%��� ���)� /MM��� � ��((0$ ���
���# �� �� ������	 !� ���  �������� ��� ��!,��� �� ���	 � ���  ����	 �� �
���	 � �� ����  � ��� �������� �� 
�� E�����$

 ������

	 ��� ������ ��� ��#��� �� �� � � �����$ �� �  ��  �	��	� ��� �����	
� #� � �� � ,��� �%�� � ���� ���� ���� ���	�� �� ��%� ��	 �� ���� 	�� ���
� ���#������� �� 
�� E�����(� ������� �� �� ��� � ��D ��� #���� ���)�
�������� !������ 
 ����	� F����G � -� ���$


 
�� E�����  � � 	���������	 ��#��� � ��� ��� !����� ��� � ��  � ����
��	 ��� �%�� � ��� � %�	 ����� � �� ��� ���!��	  � !����� �� ����� ��
�������$ ��� � �� � �� � �� � ��� ����� ���)� "���� ����� %��� ����� ��  ��
������� !���	��� � �� ��� % ����� �� &%�� ��	 � �� � ��� ����� 6����� E��)$
-� 	���� !�	  � ���  ��������(� 	�� � �� ������D

MMF���G #�! �� ��#� F���% 	��G � ) ������ � % �� ���#� !�	���# ��	
!������#$ &� ��� ��� ���������� �� � ���#����� 	���� �� � �� � � ����	
���� ��	 �� #���$ &� ���#� ���� �� � ������� �� !� �	 ��� #�	� �� ��
���!���� ���) ���# ��	 � !��� �����  � � ���	 ���� � �� ��#� ���� ��
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����%��� ��  � ��	� �� ��� �����  � � L��	 ���� ����	 !� F
�� E�����G ��	
��� ���!��	$((

�� ��� 	��� ��	 ����� �� � ����� �� 
�� E�����(� ������� �� �� ��� � ��
 � ��� ���� �� �� �	
3�	��  � ���� 
 �� ���	 � ����# �� ����� ��(� ������  �
��� #���� ���)� ����$ ��� ������� ��������  �  � ��*� ��� �� �����	� �� ���
 �������� 	 	� ��� ���% ��� ����� �� 	�� � ��� �� ����%����$ ��� L����  �
����� ��������	 
�� E�����(� ������ ��� ��� � 2 �������#��� ��� ���
����� �� %�� ����� �� ��� ��� 	��� �� ��� �� ���� �� ��� � ��� ��� ����� �� ��
��#� !� �	 ��� ��	 ��� ��������� �� �� ���	����	 ��$ -�� ��� �������#���
��� ��� ���� �����	 ��%� ��� ���� 	 �����	 �� ��� ���	����	 ��$ ��� �����	
	�� � �� ��� ��� 	 �# ���� �� 
�� E�����(� ������  � ���� ��� ��� ��� �������
�� ����� �� ���# �� �� ��� ��� ������ �� �� ��� #�! �� ��#� ��	 ����� ���	
���!� �	 ���$

�� &� ��� ������ �� ��� ���� ������� �� ����� �� ���# �� �� ���� ���
����� �  � C���#!�� ���� ���� �	 �� ��� ����� ��� ��  �,���� �� ��	��
���� �� ��
� �� ��� ���� -�� ��+� � �� ��� �� ����� ��� ��� 	��� �� ��� �� ���
���	� �� ���� ��� �� ������	 !� ������ � �� �
 ������� ���� �� ��)� �N��� �
���� �����$ ������ �(� ��	�� ��� #�	� ,��� ��� 	��� ����� 
�� E�����(�
���� ��� �� ��� ����� �� ���# �� �� /��� ���� ��� �� ������	 !� ��� ����� �
�� � �����#!�� ����0 �� �� !���� ��� � ����� �� ��� ������� ������$ '�
�� '���!�� ����� ��� ����� �� -����� /#������ E���� " !��� ��	 ���)�� ���0
������	 
�� E�����(� ������ ��� ��� ������ �(� ��	��.���� !� �� ���
	�� � �� �������������� �������	 !� ��� ����� � �� ���� ���	�� ��( �����  �
��� #���� ���)� ����$ ��� ��������  � ��� #���� ���)� ���� ���� 	�� %���	
�� �� 
�� ����� ,��� ����� 	��� ����� � 	 N������� ����� ����	 ����� ��
-����� ��	 ������	 ��� ����� �(� ������  � ��� ������� ������	 ���$

+�	 ����	������ �	������

�� &� 	����# � �� ��� ������ ���  �������� / ,��� �� ��� ����� � �� ���
�� � ��� ���� ��� ��0 ��� ��+� ��	 /�0 !� ���� �� 
�/�0 �� ��� ���� -�� ��
MM��%� �����	 �� ��� ���% � ��� �� ��� 	�%����#��� ����� �� ��� �� #���� �� ��
��� ���� ��� ��� ��	 �� ��� ����� #���� �� ���� 	���� ���((� ��	 /!0 !�
���� �� ��- �� ��� ���� -��� ��  ������	 !� ���� �� �	 �� ��� E���� �� ��	
��#������ �� -�� ����� �� 	�� 	� ��� #����� MM � �����	���� � �� ��� ����
������ #���� �� ���� 	���� ���  �	 ���� ������ ��(($

�� ��� ��������� 	�%����#��� ���� ���� ���	 �� ��� ������ ���������
���� ��	 ��� ����� �(� ����� ����$ E�� �������� !��� ���% 	� ��� � �������
�����#�� �� ��� ��� ����� ��  �������� ��� 	�%����#���  � ��� "���� �����
�� ����� �� ��� ���� �� 	����  � E���� �� E�� �� "� 	���� � /MMEE"(( �0�
�� �� ������D

MM�$�$ ��� ������� ��� � �� �������� �� 	�%����#���  � ��� �������� 	�
����� � �� �+��� �����  � "���� ����� !�� �����  ��  � �		 � ��� � �������
�����#�� �� ��� ���  �������� ��� 	�%����#��� � �� � ���#$ ����
	�%����#��� �����	 ��� !� �����%�	� �2����  � %��� ���� ��
� ���#������� $ $ $

MM�$�$ &�������� ��� 	�%����#���  �� !� 	�L� � ��� ���#��� �� ���
"���� ����$ &�  � ��� ��� ���� ���� �� ���� ��� ���# �� �� �����	 !�
������	$ 6��� ���� �� � ���#������� �� ,��� ��  �������� ��� 	�%����#���

�

�

�

�

�

�

�

�

	
� ����� ��� ������� �� ���� ����

���)

����	 
��� �� � ������ ��� �� �����������	 
��� �� � ������ ��� �� ������������� ��� ������ ��� 
���! 
��%# �& �'��#(�#!��(��"%��!���! 
��%# �& �'��#(�#!��(��"%��!

South Buckinghamshire District Council v Porter (No 2) [2004] 1 WLR 1953 206



� �� ��� �2 �� ������ ��� ���# !� ������ ��  �������� �������� ��	 ���
����� ���#�  � ������� ����� ���	 !� ����� ���� 	���� ���$((

�� ��% �� ��##�� ��	 ����� ���% � ��� ���  �������� ���� ���	D

MM%��� ����	 	$ ��� F
�� E�����G  � ��� �������	 ���� ��� ������
	�%����#��� ����� ����	  �������� ��� 	�%����#���  � "���� ���� ���#�$
��� #� �  ����  � �� � ����� ����������  � ������� ����� ��� ��� %��� ���� ��
� ���#������� ��� ��� ������ 	�%����#��� �����	 !� ���# ���	 	��� ��
�� �$((

�� ���  �������� ���� �����	 �� ����� � � ������� ��� ����� ��

�� E�����(� ������ ��!,��� �� ���	 � ���$ ��� #��� #���� �� ������� ���
������� �������� ���� �����D

MM
$ F
�� E�����G ��� ����� �	 ��� ������ � �� �� � ��#� ��� �
���� 	���!�� ��� �	 �� � #� ������� �� ��� ���	  � ����$ ����%��� ���
����� � 	��� ��� 	 ����� ��� � ��� ������ �� F
�� E�����G �� ��� ��# ��
� ����  � ��� ���� � �� ��������� ����� ��	 & ��%�� �����	 ����� � %�� �� �
��#� �� ���  � #� ���� 	���� ���((

MM�$ $ $ $ & ���� 	�� ����� !��� ��  � # �	 ��� 	 *���� ��  �%��%�	� ���
����� � ��� #�	� �������!�� ���% � �� ��� � ��� � ���$ 7�%����������
F
�� E�����G ��� ���� ,��� �������� #�	� �� ���� ��� �� ��� ��� �� ������
����� ��� �� %����� �� �� ������� ��	 �� � �� � ��� ��� ����$ '� �� � !�� �
& ������	� ���� �����  � �� �������� %� ����� �� �%� ��!�� �� F
�� E�����G ��
������� ��	 ��� )��� �� !� ��� ��� � ���� 	���!�� � #�$

MM��$ &�  � ���� �������� ���# ��� �% 	���� ���� F
�� E�����G ��N��� ���#
��� ���  ���������$ ��� �� ���� �% 	���� ���# ����� ����� �� ��� #�	 �����
 � ���� ��� ��N��� ���# ����� � ����#�� ��%��� ������� ��	 ����� � � ��	
����� � �� ���� �����  ����� ��D ��� ���� ��� 	 �!���� ��	 � �� !���	
��������$ & ������ ���� ���� 	 ����� �� ��� ��	 ��� ���!��	 ���# ��� �
��#� �� ��� ������ � �� ����	 #�)�  � 	 *���� ��� ��� �� ���� ��� � ��
��� #�	 ��� �����#��� ���  � ��������� ��	���� �� ��	 ��� ������  �%��%�	
����	 ���!�!�� #�)� ��� ���	 � �� �����$

MM��$ F���  �������� ���� ��##�� ��	 ��� ��� ���% ��� ������
	�� � ��� �� ���� ��	 ���� �� �� �� & ��%� �������	 �!�%�$G

MM��$ & ��%� ���� 	���	 ������� ����� ��� !��� ��� #���� �� ������  �
� ���#������� � ��� ����� 	�� � ���� ���� ������� ����  � ����� ���� ����	
���	 #� �� � �������� % �� ��	 & ��%� ������	�	 ���� ����� ��� !���  �
��� #�,�� ��������$ � ���� �� ��� !�� � �� ��� �% 	���� !����� #�� ��
�������� %� ����� � !���	 � ��� ��� �%� ��!�� �� ������� �������� �� ��� � #�
�� ��� ���� ���� ����� ��� ��#�� ��!� � � # ��	� ����� ����� ��$ �����	�
��� �% 	���� �������� ���� F
�� E�����(�G ����� ��  ��������� ��� �������	
���� 	���!�� � ��� ��� ���� ������$

MM��$ ����� �������  � ��� � ���� �� � ��� ���� ��� ��*� ��� ��� #� ��
��)� � �������� % �� �� ���� �� ��� ���% ���  ��������$ ��� ������ ��
F
�� E�����G �� � � ���� ��� ���) �� �� �������� %� � �� ��� ��� �� �� ��  � ���
���� ��	 ��� ����� �  ��������� ����� ���� %��� ���� �� � ���#�������
�� �� ����  � �� � ����� ��*� ��� �� �%��� 	� ��� ���� ��	 ���������
	�%����#��� F"���� ����G ��� � ��$

MM��$ & ��%� ��)�� ������� �� ��� ��� ����� #������ �� ��	 !�� ���� ��
����� ��� !��� �� ��*� ��� �� ��� �� �%��� 	� #� ������� ��� �� ��� #� �
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 ����$ $ $ $ !������ �� ��� %��� ���� �� � ���#������� �� �� & ���� 	��
������ & ����� ����� ��� ������ ��!,��� �� ���	 � ��� �� �� �� & ��� ����$((

�� ���  �������� ����  #����	 ��� ���	 � ���� ��� L��� #�) �� ���
����� �� ���# �� �� �������� �� 
�� E������ ��� �����	 ������� �� ���
���	���� �� �� ��� � ��$ ���  �������� �2������� �����	 ���� � ��������
���	 � �� ����	 !� ,��� L�	 MM!������ �� ��� %��� ���� �� � ���#�������
�� �� ������ �� ��#� �2���� �� F
�� E�����G �������(($ ��� ���	 � ��
 #����	 ��� ����D

MM<��� ��� ��� 	��� �� #�! �� ��#� ��� ��!,��� �� �� � ������  � ��
������ ��+� ��	 !� F
�� E�����G ��� � % �� ��������  � ����� !� ��#�%�	�
�������� � �� ��� L2����� ��	 L�� ���� ���# ��� � �� ��	 ��� ���% ��
������� ��� ������	 �N$((

+�	 ��������� �����	��	

�� ��� ����� � ���������	 ���  ��������(� ����� �� ����� �� ���# �� ��
�������� �� ���� �� ���/�0 �� ��� ���� -��� ������	 �� !��� ���� ���
	�� � �� ��� ��� � �� � ��� ������ �� ��� -�� /���� �� ���/�0/!0/ 00 ��	
/�0/!00� ��	 ���� ���� � ����%��� ��+� ��#��� ��	 ��� !��� ��#�� �	 � ��.
��#��� ��� ��+� ��#��� ��	�� ���� ��/�0 �� ��� ���� ��	 ������� E���� ��
-������ /C����# ��� �� !� &���������0 /&�+� � �� E����	���0 /������	0
����� ���� /�& ����;�	��0 �� MM��� �� � � 	�� � �� $ $ $ ��	 � � ������� ���  ��
 � �� � ��((./���� �� ���/�0/!0/  00� ���� �� ���� ��% �� ��!����� ����
���,�	 ��	 ��� �  �������� /���� �� ���/�0/!00$ &�  � ���%�� ��� �� ����� ��
����� �����	� �� ���� ��� �� ������� %��� �� MM��� % ��� ���������(( ��	 MM���
������� ���������(($

�	 ������ ��	�� � �� ��� ������� ��������� ��� ��� �� ��� ������
�����	 ���� ���  �������� MM�� �� �� � %� ��� ������� �� �� ��� �� ���
������	�	  � ��� ���� ���  ���� �� ��� ������ �� F
�� E�����G �� � � ���
�#����� �� � %��� ���� �� � ���#������((� � ��������� ������� � ���� ��,����	
!� ��� ,�	�� �� ��� !�� � ����  � ��� ��� 
�� E�����(� � ��� ������ ����	
�� �� ���  �������� �����	�	 �� � %��� ���� �� � ���#������ !�� ������ ����
������  � ��#! ��� �� � �� ��� ����� �  ��������� ��	 ��� ���%� ��! � �� �� ��
�������� %� � ��$ ��� ������ ��� ������� �� ��#� � �� L�����D �� �����	�	  �
��� ,�	�#���� ��� ����� � �������	 ���� 
�� E������ �� � � ���� MM��� � �����	
���� �� ��	 �!,��� �� �� !� �� ���  � ���#����� ���� �� ����� ��� �����	 ���
����	 !� ���!�� �� ����(($

�
 -������� � ��#!�� �� �����	� ���� �	%����	 !��� �� ��� ,�	�� ��	
��� ����� �� -�����  � ������� �� ��� % ��� ��������� ��� ���� ��� �������	
!� ��� ����� �� -����� ��	 �� �� � %� !����� ���� ���	�� ��  � ���� �����	�
�������	 ��D ���  ��������(� ������	 �� ���� �� ��%� �����	 �� ��� ������������
�� 
�� E�����(� ������� �� �� ��� ���	 �� � #���� �� ���� 	���� ��  � ���
����$ &� ��,��� �� �� � �����	 �� ��������� ��� ,�	�� �������	� �� ���� 
� ����
MM � #��� !� #���� �� ������� F� ������(� ������� �� �� ���# ���G ��� �� ���
� #��  � !����� �� ����� �� �������(( !������  � MM���� �� ��� �� ��� �� !�
�������	 �� �� � ���� ��� �	 �� ������� ��((� !�� ������	�	 ���� ���  ��������
��� ��� ��	  �  � # �	 � ��� �� ��	 �2������� �������	 �� ��� ���� ����� ��
� ����� �� ��� � �� ��	  � ��� �%��� ������ ��	 ���� ��� ���� ��� �� ��� ���
�	�����	���
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+�	 !���� �� &��	���� �	������

�� ��� ������� ���������  � ��� ���# �	%����	 �� ��� ,�	�� ��� ���
������	 !����� ��� ����� �� -�����$ &�	��	 �� ��� ���	 ���� �� �������
��������� �����%�� ��� ������	  � ��� �����	� �� ������ ��	 ����  � ��� ���
����� �� -�����  ����� �� �� ���) ��� �� ��$

�� &� � �����%�	 ,�	�#��� ��������� ������� �� ��� ��!������ �� ���
 ��������(� 	�� � ��� ��� ����� �� ��� � ��  � ����� ��� � %�� ��!# �� ��� ��
��� ������� ��� !�� � �� ��� �������� ����� �� ��#�� � ����( 	�� � ��  �
!����� 
 '���	� (����� /����0 �� ���� ���� ��	 ��� ����� ��
���� 	���� ���  � ��� ����� E �� ��.��� ��%� ��� ���� �������	 ,�	�#��� ��
��� �����.�����	 � � ������� ��� F����G �E� ��
� ���3��	D

MM��$ ��� %��� ���� �� � ���#������� ����	 !� ���  �������� �� !�
������� ��� ��� �������� ���	�� �� �� 
�� E������  � ���# �� ��  � ������	$
&�  � ���� �� ���  � ��� �������� �� ��������� �$� �� EE" �� ��� ���	
M������� �� ����� ��( ��� ���#� ��  �������� ��� 	�%����#���$ ���
���	�� �  � ���� ���  � � %��� ������ � ��� � ����� ������� � ��� ��
������$ & 	� ��� ���) �� 	 # � �� ��� ���	�� �  �%��%�	 !���  � � ����� ��
������ ��  � �� 	�� 	� ���� ���� ���	�� � ����� ����� ��� #����� ���� ���
!�� %��� ���� ��� � ���#������� �� �� �� �%��� 	� ����� �� ��� � ��� � #���
������ ������ ��  � ��� ����� �� �����2��  �  � #� ,�	�#��� ��+� ��	 $ $ $  �
���� ���  �������� ������ ��	 �� !� ����!� ���	 ����� �� ��� � �� ��� �� !�
�%��� 		��� �� �����	� �� ��� �������� ���	�� � �� ��� ���� ����� � #���
��#������� %� �������� �� ���  ����  � ��+� ��	� �� ������ ��	  � F���
!����� ����G ��	 F��� �	������	� ���� F����G -� 		�G� ���� ���
�������	  � �� � ����$ -� ���� %�� � �����	  � F�������	� %	����������
������� !������ 
 #	��	���� �� #���	 ��� "�
����	��* +�������� ��� ��	
,	����� F����G �E� ����G�  �  �  #������� ���� ��� ���	 �� ����!� �� %���
���� �� � ���#�������  � ��� ������	 	���$ ����� ��	 ������ ������ �  �
��+� ��	$

MM��$ ����� ������� �!���� ���# ��� 	�� � �� ������  � � ���� 	���� �� ��
��� ������������ �� ��� ���� ����(� ������� ��� �� �� ��� !���  �
���� ����� !����� �� ����� �� �������$ ���� ��  ����� ��+� ��� ��� 	�� � ��
�� !� +�����	$ & ����	 %������ �� #��� �� ����� ���� 	���� ���$ '��  �
���� ��� ���� ���� ��� ���� ��� � ��������� ���� �	 ��� �� �������� %� � ��
������ � ��� ��%��  � ��� ������ ����� !��� �%� ��!��$ �� �  � ��� � ����
������ �� ���  ��������(� L�	 ���� � ���) �� �������!�� ���% � ��  � ���
	 ��� �� �� � ��� � ��� ��� !� ��� �	 �� �� ,��� �� � ������ ���  �  � ��� �	 ��
������� ���	�� �  � ��� ���� ������ �������$ ��� ����%���� �� ���
���� ��� �� �� ��� ���� ����(� ������ �� � � ���� �� ��#����	 � �� � � # ���
���� ��� �� !� � ����� ����  � ���� #���� ��� ����� ���� ���� ���
	�%����#��� ��������	 ��� ��� M���������� �� � ���#����� 	���� ��
� �� � ����	 ���� ��	 �� #���($ ��� ����� � ���� ��� ���	 �� ��%� ���
���� ��� ���	�� � ���� 	���	  � � !���	�� �����2� ��	 � �� ������
������ ��$ 
����� �� ��� ��� � � �� �� ���	�� �� ��� ��� � ��*� ��� ��� ��
	��� � �� ���� ��� ������ ���� � ���	 ��� +���� ��$ �%�� ��� ��������
� ���#��������  � ���#���%��� ���  ���*� ����� 	���� � �� !� ���� � �� ��$((

�� �����  � � � ,�	�#���� �� � ��	� ���� ���  � ��� ������ �� ��,��� ��
����� �����	� �� ��� ������� E �� �� �� ������	 � � ���� �� % �� �� �� ���
 ��	�+���� �� ���  ��������(� ������ ��D
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MM&� %��� ���� �� � ���#������� ��� !� ����!� ���	 � #��� !� ���� �� �� �
��������� �� ���	�� �� ��� ������� ����	 !� 	�%����	 ��	 ��� ����� ��
�����# ���	 �� !� ��	��# ��	$ ��� ������� �����	� � %��� � #���
��#������� %� ��������  � ��+� ��	$((

�� ������ ���� ���	�� �� !��� 
�� E����� ��	 ��� ��������� �� �����
��)�  ���� � �� ����� ������� ���$ ���� 	 ����� !��� ��� ��������	
 ��	�+���� �� ���  ��������(� ������� ��	 ���� ���  �������� �� ��	 ��
���� 	�� MM��� ������������ �� F
�� E�����(�G ������� �� $ $ $  � ���� �����
!����� �� ����� �� �������(( �� �� MM��  ����� ��+� ��� ��� 	�� � �� �� !�
+�����	(($

��+�	 �	����� �����	��	

�� -� �����	� ����	� ����� ���% ��� 	�� � ��� �� �� � ����� ��%�
���� 	���	 ��� ������� ��+� ��#���  � � ����� �� �����2�$ &� �� �� ���
�������  �  � & ���� ���%�� ��� �� ����� !� ����#!� �� � ��#!�� �� ��� #���
������ ��� %� ��	 ������ 	 ��� ���# ��� #��� �����  � ��� L��	$ & !�� � � ��

���� �(� ����� ��	 ,�	�#���  � �� �	 ����	� ��� %����� &���������� F��	�G
� J� �	
� �
�D

MME��� �#��� ���% 	�	 ���� ������� ����� !� � %��� ��	  � #� % �� ����
#��� !� ���	 �� #��� �� ���� ������� �	�+���� ������� #��� !� � %��$
��� ������� ���� ��� ��� ��� #��� !� ������� �� �� � �� ��� ���� !�
 ����� � !��� !�� �� �� 	��� � �� ��� ��!����� �� �� ��� ���� ��%� !���
�� ��	$((

�� &� ��� �	������	� ���� F����G -� 		�� 	
� ���	 ����#�� ��� ���
��� �!�%� ������� ��	 ���� ���	D

MMF
���� �G �		�	 ���� ����� #��� !� ��#��� �� M��!����� ���� �����
��  ��	�+����(  � ��� ������� � %��$ &� "����  �����	� 3 #��� ��� 

#	��	���� �� #���	 ��� ��	 "�
����	�� /����0 �	� �" ��	� ���
"� 	����� � �		�	 � � 	�� �� ���� 
���� � ��	 �� 	D ��#���� ���� �������
��� !� !� �1� �����	$ & ������ ���	�� ��� �� 	���� � %��  � ����� ���
�����$((

�� &� #���� #�	��	� �������� !������ 
 #	��	���� �� #���	 ��� ��	
"�
����	�� F����G � E�� ��� ��� ��N#��� ��� � % �� ��� ���� �������	
,�	�#���  � ��� ����� �� -������ +����	 ���# ���!�� �(� ,�	�#���  � #	����
����	���	� ��� 
 #	��	���� �� #���	 ��� ��	 "�
����	�� .$��	/ /��
�0
�� E H �� �	� ��.MM������� ��� ������  � �		�����	 �� ���� �� ��� ��� ����
����� �� ��� ���  �����  �%��%�	 ��	 �� ��� ����#���� 	������	 �� ���  �+� ��
 �  � ��� ��������� �� �������� �%��� ����#��� $ $ $((.��	 ���� ���	D

MM���  ��������  � ��� �� � �� �� �2�# ��� �� ����� $ $ $ '�� #���
���) �� ���� ���  �������� ������� ���  #������� ����� ��  ����� ����
��	 	�� 	� �������  � ������� ���# ��� ��� �� 	���� � �� ���# ���� ��
#��� ��%� # ���	������	 � ����%��� ��� �� $ $ $((

�� ���� �� ��2� �� ���	 �� 	�� �� ���� ��(� ���	 �� ������  � ��� #�
	
���� F����G � <�� ���� ��� ����� L��� � � � ��� ��� �� � �	�� �� E� �� �� �(�
,�	�#���  �  ��	 
 #	��	���� �� #���	 ��� ��	 "�
����	�� /��
�0 ��
E H �� ���� ��� �� ���% 	 �� � MM%��� � # ���  �	 ��� �� �� ��� ����� �� ���
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	���(( �� ���� � %��  � �� �	 ����	� ��� %����� &���������� F��	�G � J� �	

��	 �� !� �� MM���� ������� ���� �2������	((D

MM&� ���#� �� #� ���� ��� 	�� � �� #��� !� ���� ����  � ���!��� ���
��������� �� ��	������	 �� ���� �����	� ��� ������ ��� !��� 	�� 	�	 ��	
!�  � ��*� ��� 	��� � �� ���!�� � # �� )��� ���� ������� ��� ���
 �������� ��� ������	 �� ��� �� �� ���  #������� ������%��� ��  �����$((

�	 ���	 �� 	�� F����G � <�� ���� �		

MM�#���� ����� F��,����	 ��� ������ � �� ����  � ����� �� 	�� � ��� ���
M����	��	(� M��������	( �� M+��� ��( �� ��� ������� ��+� ��	 �� ��� ��� ���
��������� ��+� ��#��� $ $ $ 	����	� ���� ��� 	����� ��  #�������� �� ��
�������� �� ��� #����� ���� �� �� !� 	�� 	�	$((

�� ���	�  � ������ ���� � ���� ����� ����	��	 �� ������ ��  � ��+� ��	  � ���
����� �� 	�� � ���� �		 ��� �� � �	
�D MM��� 	����� �� ���� ����� �� ��+� ��	
� �� 	����	 ��� ���� �� ��� ������ �� ���  ����� ���� �� ��� 	�� � ��$((

�
 ���	 �� 	�� ���� �����	 �� ���� 	�� ��� ��� ����� �����	 ��������
� ������� ��������� �	%����	 ��	�� ���� �� ��� �� ��� ���� ��	 �������
E���� �� -�� ��
� /��� ���� �� ��� �� ��� ���� -��0D

MM����� ���  � ����� ��� ��� �������� +���� ���D /�0 ���� ��� �������
�	�+����P /�0  � ���� ���� ���  �������� �� ��� ���� ���� ��!����� ����
���,�	 ��	 �����!�P ��� � ����  �	 % � !�� +���� ���  � #� �� � ��� �� ��
��� ����� #��� ��)  ����� �����%�� � ����� �� 	�� � ��  � ���������	 ��
��� �����	 �� � �� ���� �� � %� �������  � ������� ���  �������� �� ���
���� ���� ��%� !��� ��!����� ���� ���,�	 ��	 !� ��� 	�L� ���� �� ���
������� � %��$((

��� !��	�� �� ������ ���	 �� 	�� �� ���	 ���� �� � �	��� � �� �� ���
���� ���� MM�� ��� ��� ��� ����� ���� �� ��� !��� ��!����� ���� ���,�	 ��	 !�
��� �� ���� �� � %� �������(($

�� -� �� ��� � ���#�������  � �� �� � 	�L� ���� �� ������� ����	 �����
��!����� �� ���,�	 ��� ���	 �� 	�� �� 	� �� � �	
D

MM$ $ $ & �����	 �2���� ���� ���#���� ���� ���,�	 �� � �� �� �� ���# ���
�� ����� ������$ � ���� ����� � �� !� ��!����� �� ���,�	 �� �� � 	�%������
����� ���� ��� �� ��� ���# �� �� ��� !��� ������	 �� �� �� �������� ��
	�%����#��� ���� ���# �� �� ��� !��� ������	 ����� ��� ������� ��� ���
	�� � �� ��� ��  ��	�+������ �� �!������� �2������	 �� �� �� �� �
��!����� �� 	��!� ������� ��� 	�� � �� ��� ��)�� � �� � ��� ������ ��
��� -��$ �����	��� � 	�%������ ����� ���� ��� �� ��� ���# �� ��  � ������	
#�� !� ��!����� ���� ���,�	 ��	 ����� ��� ����� �� ���� 	���� ��� ��
�� �� ��� 	�� � ��  � !���	 ��� ��� �2��� ��	 ��*� ����� ������� �� ���!��
� # �������!�� �� ������ ��� ��������� �� ������	 ��  � �� ���� ��� ��
��� ��#� �������� %� ���# �� 	�%����#���$ �� �	��� �� �������� ��
	�%����#���� ������� ��� ����� ����� �� ������ �� �� ��#� ���*� ��
!�	� � )� ��%�� #�� !� ��!����� ���� ���,�	 ��	 !� � 	�� � �� �� �����
���# �� ��  � �� �� ��� ����� �� ���� 	���� ��� �� �� �� ��� 	�� � ��  �
!���	� ���� �������  � ���� ������ �� ����� �� ��� ��� ��� ��� �2��� ��	
��*� ����� ������� ��  �	 ���� �����  � ����  #���� ���� #�� ��%�  �
����� �� �� ��� 	�� � �� �� ������ ���� ��� ���$((
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�� ��� L��� �� ����� ����� ���� !�� ������ �� ��!����� �� ���,�	 ��.���
	�%������(� /��� �� ��� ���� #�� !�� � � ��������(�0 ������� ���� ������� ���
 ��	�+���� �� ��� �������� ������� �� ��� ��� 	�� � ��  � �������� ���� �� �
% ��� ���������.���	 �� 	�� ���!�����	� �� � �	�D

MM&�  � ��� ��������� �� ��� 	�� � �� �� �����%� ��  ���� �� ��� ��	 ���
������� 	� ��� 	 ������ ��� ���  ���� ��� �����%�	� ���� � �� ��*��$ &� ���
	�� � �� 	����	�	 �� � 	 �����	  ���� �� ���� ��	 ��� ������� 	� ��� ����
��� ����  ���� ��� 	�� 	�	� ���� #�� ��*��$ ���  � ��� �!����� �� ���
���� 	�L��	  ���� �� ��� �� ���� ���� �������%�	 ��	 ���� ��� 	�� � ��
��� ������ ���� �� �2��� �� �� 	 ����� ��� & �� �) ����  �  � ��� ��� ���� ����
�� ��� ��� ��� ����� ���� ��� ������  � ��� �����	 �������  � ���� �� �� �� �� �
��!����� �� 	��!� �� �� ������� ��� 	�� � �� ��� !���	 �� ����%���
�����	� ��	 ��� ������ �� ���� ���# ��� 1��  � ��� 	�� � ���#�) ��
������� �� �� ����	 �N��	 � �����	 ��� +���� �� ��� 	�� � ��$((

�� ���	 �� 	��(� L��� ���	� �� ��� ��!,���� �� �� �
�3�
�� ���� ����
��� ��+� ��#��� MM � � �������� ��������	 �� ���!��  ��������	 ���� �� �� )���
���� ��� 	�� � �� ��� !��� ��)�� �� ����%��� ��	 ��� ���� �����	� ��	 ����
��� ���� ��!�� ��������� �� ��� � ��%� !��� �!���%�	((� �		 ��D

MM��� & �����	 !� ����� �� ��� �2���� %� ����� �# ���� �� � ��+� ��#���
 ��� � ��Q��	 ��� 	�� � ���#�)���  � �� ��  �  � ��� � �) ��  �
	�����#���� � ������ ���� ��� ��!������ �� ��� � ������ �� �� ��  � ��� ��
��� ����$((

�� ��� #�
	 ���� ��� �������	 !� ��� 	�� � �� �� ��� ����� �� -�����
 � !���)	  �	� ��� 
 #	��	���� �� #���	 ��� ��	 "�
����	�� /����0
		 E H �� �	� ������ �� ������� ������� ���������� � � ���#��
� ����# 
� ��� � ������ �!���%�	� �� �� �
�3�
�D

MM& ���� & �# ��� �%���� #�� �� �� ��	��� !� ������� �� ���� ��� �������
 ����  � �� � ����  � ������� ��� 	�� � �� �� ��� ��������� �� ����� ���%��
���# ��� ���� �� �� ������	 �� ������ � 	��!� �� �� ���� �� ��� 	�� 	�	
��	 ���$ �� �  � ��  ���� �� !� �����%�	 �� ��� ���� �� ����� �� �
���� ���������	 	������������ ���	 �� �� � � 	�� � �� ������ � �����
�2���� %� ����� �# �� �2���� ��� ���� �� ��� ��$((

�� E��� �� L����� �� ��� ������ ���� 
� E H �� ���� ��� ���� �� ��� �����
���� �� ����� !����� ��� ����� ��������	 � �� ��� ����� �� ��� �������
��+� ��#���  � ��� ����� �� �����2�� & ���	 ����� ���� �� � ����� �������  �
���	 ����	 �� ���� �)(� ������� �� �� ���3���D

MM � �� ��� �� F��� ����� �� -�����  � ���� ����G ��� ��� �� ���� �
	�� � �� ������ #��� ����� �� M���� #���� �� ���� 	���� ��( & #���
������������ 	 ������$ �� � ���#� �� �� ���� !����	 E� �� �� �(�
���#���� ��  � ��	 
 #	��	���� �� #���	 ��� ��	 "�
����	�� �� E H ��
���� ���$ <��� ��� ��������� �� ����� #��� 	�  � �� ����� � � �������  �
��*� ��� 	��� � �� ���!�� ��� ���	�� �� )��� ���� ������� �� �� ���
������	 �� ��� M�� �� ���  #������� ������%��� ��  �����($ �� ��+� �� � #
�� ����� �� �%��� #���� �� ���� 	���� ��� ����%��  �� �� L����� ��	 ��
	��� � �� �%��� ����#���� ����%�� ��� ������� ����	 !� ��  #���� ��
��,��� L�!�� !��	�� $ $ $ � ��� �����  � �� �!� ��� �� �� ����� �� �%���
#���� �� ���� 	���� ��� !�� ���� ��� #� �  �����  � 	 ������ ��� ����� ���
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	��� �� ���  ��������((.���  �������� ��������	 !� �� M���� ��� 	�� � ���
#�)�� ��� ��� ����� ��	������	 ��� #���� �� �� �� ��� #����� �� ���
	�� � ��(.MM� �� �������� �� !� � # ��	 �� ��� #� �  ������ ��	 ���� �����
�� ���	 I� �� �� ���	 ��� F � , 
 #	��	���� �� #���	 ��� +���	 ���
��������* "- � ������ ��� F����G � <�� ���� ���G� ���� M��� �����
)���� ����� ��	 � ���#������� ������ �� �� �� �%������# ����( �� �
	 N����� 	�� � ��$((

+�	 ��� ������	�
�� &� #�� ������� ���� �� �� � �� �� �� ����#�� ��#� !���	 ��##��� ��

��� ������ � �� ��%��� �� ��� ������ �������� �� � ������� ���������  � ���
����� �� �����2�$ ������� ���� ������� ������ !� �����	�	 �� 	�L� � %� ��
�2����� %� ���� & ����� � ��  � �%� 	 ��� ���	 ��� ������ � ��� �� �� ������ ��$ &�
�����	� ����%��� ���%� �� ����� ��� ���	��(� ������ �� �� ��� #� �
���� 	���� ��� �� ��%�  � # �	 ���� �����#���� �� � ������� ��������� ��	
 � ���������  �� ���	����  � �� 	 �������� ���� ���������� & ��� ��� ����	
����� ���� � !���L�$

�� ��� ������� ��� � 	�� � �� #��� !�  ����� � !�� ��	 ���� #��� !�
�	�+����$ ���� #��� ���!�� ��� ���	�� �� ��	������	 ��� ��� #����� ���
	�� 	�	 ��  � ��� ��	 ���� ������� ��� ���� ������	 �� ��� MM�� �� ���
 #������� ������%��� ��  �����((� 	 ����� �� ��� ���  ���� �� ��� �� ���� ���
�����%�	$ ������� ��� !� !� �1� �����	� ��� 	����� �� ���� ����� �� ��+� ��	
	����	 �� ��� ���� �� ��� ������ �� ���  ����� ���� �� ��� 	�� � ��$ ���
������ �� #��� ��� � %� � �� �� � ��!����� �� 	��!� �� �� ������� ���
	�� � ���#�)�� ����	  � ���� ��� �2�#��� !� # ���	������	 �� ��#�
����%��� ��� �� �� ��#� �����  #������� #����� �� !� �� � �� �� ����� �
��� ���� 	�� � �� �� ����%��� �����	�$ ��� ���� �	%����  �������� � �� ���
���	 �� !� 	����$ ��� ������� ���	 ����� ���� �� ��� #� �  �����  � ���
	 ������ ��� �� �%��� #���� �� ���� 	���� ��$ ���� �����	 ���!��
	 ����� ���	 	�%������� �� ������ ��� � ��������� �� �!�� � �� ��#�
�������� %� 	�%����#��� ���# �� ��� ��� �� ��� ���� #�� !�� ��� �
������������ ��������� �� ��	������	 ��� ��� ��� �� �� ��������
��	���� �� ��� ����� �� ���# �� �� #��  #���� ���� ������ ����
���� ��� ���$ C�� � �� ������� #��� !� ���	  � � ���� ���������	 #������
������ � �� ���� ���� ��� �		�����	 �� ���� �� ���� ����� �� ���  �����
 �%��%�	 ��	 ��� ����#���� �	%����	$ - ������� ��������� � �� ����
������	  � ��� ����� ���� �%�	 ��� ��� ��� ��� ����� ���� �� ��� ���� ���� !���
��!����� ���� ���,�	 ��	 !� ��� �� ���� �� ���% 	� �� �	�+������ �������	
	�� � ��$

+�	 ��� �����	�
�� ��% ��  	��� L�	 
�� E�����(� ���	�� � �� ���� �� �� �� !� �� MM�

%��� ������ � ��� � ����� ������� � ��� �� ������((� ��� ����� �� -�����
	�� 	�	 ����  � �� � ��� �� ����� ���� MM%��� ���� �� � ���#�������(( �� ��
MM������� ����� ���	(( �� � MM �������� ��� 	�%����#���((� ���� ���  ��������
��	 �� ���% 	� ���� ��� %�� ����� 	���� !�	 �� MM� #��� ������ ������ �((� MM�
#��� ��#������� %� �������� �� ���  ����((� MM����� ��	 ������ ������ �((�
MM��� ���� ��� ���	�� � ���� 	���	  � � !���	�� �����2� ��	 � �� ������
������ ��(( ��	 MM� #��� ��#������� %� ��������((D ��� ����� �� ��	 ��
�!�%�$
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�	 
� "����� ��� 
�� E����� ��	 
 �� � �%�� ��� ��� ��������� �� �����
��!# � ���� �� � ��� ��!����� ���� �� �%������� ��� ������� ��+� ��#��� ����
���  ��������$ ��� #� �  ���� !����� � #� ������ ��� ����  ����� ��� �������

�� E�����(� ���	�� � ����� ����	 MM%��� ���� �� � ���#�������(( ��� ����� ��
��� ��� �������� ����� �� ���# �� �� ��� ������$ ����� ��� ��  ���� �� ���
 � ��� ���� ��  ���� �� ���� /����� ��� ���� ���� ���  �������� ��	 ������	�	
���� �� �������� %� � �� ��� MM��� )���(( �� !� �%� ��!�� �� 
�� E����� MM��� �
���� 	���!�� � #�((0 ��	 �� �	��	����� ��������� /&�������	� ���
������
������	  ���	� ��� 
�	��	����� !���� F����G � I� ���0�  � �� ������� ��
���� ���  �������� ����	 ��� �������!�� ��%� ������	 � � ������� �� �� ���
�����$ <��� ��� ��+� ��	 �� � # ��� �!�%� ��� � %���� ,�	�#��� ������� ���
���	�� � �� �� ����	 ������ ���# 	 �������� �� 
�� E����� ���# ��� ���	
��� ��*� ����� �2���#� ��	 ������� �� ,��� �� ��� ��% ���#����� ���#
����� ���	 !� ��� ��#� � �� ����� �� ���� �� ��� ���	�	$

�
 ���� �������� � ���#������� ��� ���#���%�� ����!�� �� !� �� �
#���� �� ���� 	���� ��  � � ����� �� ����  � ���� ����!� ���	D ��� ���
�	������	� ���� F����G -� 		�� 	
� /MM��� ��#�� ������ $ $ $ ��� $ $ $ ��	
��#�� #�� �����	� !� � %�� 	 ���� �N��� �� �� �2���� ���� �� ���� ��
� ���#������((� ��� ���	 ����#��0� ��	 ��� #���� ���)� ���� F����G � -�
���� ���� ���� �� /MM��� ��������� �� ����� ��� ��� ���	 �� ��%� �����	 �� ���
�������� � ���#������� �� ��� � �� ��((� ��� ���	 � ����#0$ &�	��	 ���	
���	�  � ��� #���� ���)� ����� �� � ���� ���� 
�� 	���� !�	 
�� E�����(� /��	

� �����(�0 � ���#������� �� MM+� �� ���� ��((D  � ���� !������ ���� ����	 ���
���	  � +���� �� ��	  � ���� !������� �������� ��� ���	 � �� � �� � ��� "����
����� MM �  � ��� ��������	 ���� �����  � ��� ������ ��% ���#����� ���!��#(($

�� <� ���� ����%��� ��)�����	� �� ���� �������� ���	�� � ��� � %� � ��
�� %��� ���� �� � ���#�������� 
� ����)�� ��� ��� ����� � ������ ���� #���
�2������ �� ��� ��+� ��	 ���� ���  �������� ��%� �� �� ��� �� ������	 ����
���� ����� ,�	�#��� �� ��� ����� �� �� � ����$ ��� ����� �� -������ ��
��!# ��� ��� � ��� �� 	�#��	 MM� #��� ������ ������ �(($

�� & ������ ������ ���� ��!# �� ��$ �� #� # �	 ���  ��������(�
������ �� ��� !��� ����� ��	 �#���$ ���� ��� � ��#�� �� 	�  � ��� ���  ���
������ � �� � �����	 ���� �� !� �� ���  ��� ���#����� ���� ��� � �� ��
�������� %� � �� �� �� ��� ����� 	 ������#��� ����	  #��� � ��� ���� �� ��
#�	 ��� �����#��� ��	 ���!�!�� ������ ��� ���	 � ��$ -�� �� �� � ��� �����
�2��� ��	  � ��� 	�� � �� ������ /��	� �� ������� 	���� !�	 #��� ����� �� ��  �
��� ������� ���	���	  � �% 	���� �� ��� ��!� �  �+� ��0$ �����	 ��� !�
	 ���������	 ���# ��� � �� ���� ��� ���	� 	� �� �����	 ��� !� ������	 �
� # ��	 �������� ����� �� ���# �� ��P ���  �������� ������� ��� �������
��) �� ��� % �� ���� 
�� E�����(� MM%��� ���� �� � ���#�������(( MM�������
����� ���	(( ��� ��% ���#����� ���#  �%��%�	$ 7�� �%������ ����	 ��%�
������	 ��� ��#� 	�� � �� !�� �����  � �� #������ �� �� ���� #�%�	 ���
 ��������$

�� J� �� ��� ��� ����� �� -����� ������� ���� ��#� ������ �2������ ��
��� 	�#��	�	  � �������$ &� #�� !� ���� ���� ������	 �� ������� �� ���
 #�������� �� #� ��� � �� ��� "���� ���� ���� ����  �1���	 ��� �������
��+� ��#���  � �� � ���� ����� ����$ ��� �� � ����	 !� �� �N��	 ��� ��� ���
�� �� ��� ����!� ���	  � ��� #�
	 ���� F����G � <�� ��� ���� ��� ����	��	 ��
������ �� ��+� ��	  � ��� 	����	��� ���� ���  #�������� �� ���  �����
 �%��%�	D ��� ���� �� �!�%�$ &� ��� �%��� ��� ���� �� !� ��� �L�	 ��	�� ���

�

�

�

�

�

�

�

�

	
� ����� ��� ������� �� ���� ����

��$�

����	 
��� �� � ������ ��� �� �����������	 
��� �� � ������ ��� �� ������������� ��� ������ ��� 
���! 
��%# �& �'��#(�#!��(��"%��!���! 
��%# �& �'��#(�#!��(��"%��!

South Buckinghamshire District Council v Porter (No 2) [2004] 1 WLR 1953 214



��� �� �� 	����  � EE" �.������� ����� �2 �� %��� ���� �� � ���#�������
�� �� ������� ����� �� ��� ��% ���#����� ���# ������ ��.��  ����� ���% 	��
��� "���� ���� � ��  �� ��������� ������� ��$ '�  � #�� !� ���� ��� ����� ��
-����� ��� �	 #��� ���% �� ���� ��� �������	� ���� F����G �E� ����
/�������	 ��  � ���� �� ��  �� 	�� � ��.��� ���� �� �!�%�0 ���� ���
������� ��� ����$ ��� 	�� � �� ������  � ��� �������	� �����  � �����	 !�
����	� MM���� F���� %�� �G  � ���� 	��!� �� �� ��������  � ��� ) �� ��� "���� ����
��� �� !������� ���  �������� ���� �	 ��� ������� ��� ��� �� ��� ���  � EE" �((D
� ����� ���� 
�$ �� �		�	� �� ���� 
�D

MM�%��  �  � ������ !� ������� ��	 �� ���%����� �� � 	�� � ��  � ��
������2 �� ��  �� ���� ����  �  � �� ���� �����  #�������� ���� ���  ��������
�����	 !� ���� �� ��%� ���� �	 ��� ������� ����  � "���� ���� ��� �� ���#�$((

��� �������� � ���#�������  � +���� �� ������ ��� ������ ���� ���	 �� ��
#��� ���� ��� � ���(� ������� ���� � � ��� �� �	���(� �	���� �� �����	 ���
!� 	 ������	 !� � #�%�$ �#��� ���	�� ���� ���  ��������(� ����� �� ����� ��
���# �� �� ��� �����	�	 �� ������2 �� �� ��� �� �� �� ���%��� ��� ��	 ���
	�� � �� ������ �� ���% �� ���� 	��!� ������� ���  �������� ��	 ����	  � ���$
&� ��� ������� ����� !� ��������� �� ��� ���� �� ��������� ��� �%�� �	%����	
��	 ��� ��� ����� ��� !�� �  � ���  ��������(� ������ �� ���  ����� �� �
#���� �� # �	 ���� �� ������� �� ����� ���� ��� ��� �� ����� �� ����$ �� �
 �������� ���� & #�� �� �� ���� � ���� �2��� ����	 ��	 +��� L�	 !��� �� �
������� ��	 � ���%����$

���+�	 
��	� �����	��	
�� ��� ����� �� -����� ����	 ���� ���  �������� ��	 �� ��	 �� ��%�

�����	 �� � #���� �� ���� 	���� ��� ��#��� MM��� ������������ �� ���
���� ����(� ������� �� $ $ $  � ���� ����� !����� �� ����� �� �������(($

�� &�  �� �� ������� ��� � ���� 
�� E�����(� ������� �� �� ��� � �� ��� !���
�������� ���# ��� ������$ <��� �� ��� ��� 	�� � �� ��	�� �� � ���	 ��
���������  �� L���� ������� ���� ��� � #���� �� ���� 	���� ��� ��	 �����	���  �
��� ������� ���  �������� �� ��	 �� ��%� �����	 ��  �$ -� �����	�  �	 ����	�
��� ,�	�� �� L���  ������� �������  � #���� �� /�� �� �� MM��� �� ��� �� !�
�������	 �� �� � ���� ��� �	 �� ������� ��((0� !�� ���	 ���� ���  �������� ���)
������� ��  �$ ������ ���� ���	�� ��� ����%��� !��� ��� ��������� �� �����
��	 
�� E����� +���� �� �%�� ��� #���� �� �� �� ��� �������� ������� �� ��
��� � ��$ & ����� ��������� ���� 	�� �� � +���� �� L���$

+�	 ��	������� �� �������� ��	
�� 
 �� � �%�� ��� ��� ��������� �� ����� �� ��� ��� ���� ���� �� 
�- ��

��� ���� -��� ��  ������	 !� ���� �� �� �� ��	 ��������� �	 �� ����	��� 
 ��
��� E���� �� ��	 ��#������ �� -�� ����� �2������� ���% 	�� ��� ��� �����
�� ���������� %� ����� �� ���# �� �� ��� 	�%����#��� ���� �	 ��� � �����
���# �� �� �� �� �� ��� 	��� �� ��� ���� ��� ��$ 7��� ��  � ��� ���� -�� /��
��� ���	������� ��� ���� �� #�) �� � )� ���% � ��0 �������� ���� �
���������� %� ���� ��� �� �����	 !� ������	 ��� 	 N������� ���# ��
���� ��� �� ��� ������ 	�%����#���$ ����  �  � ���� !� ���� �� �
/�0 �� ���
���� -�� MM����� �� ���# �� ��  � ��+� ��	 ��� ��� ����� �� ��� �� ���
	�%����#��� �� ���	(($ ��� � !����� �� ����� �� �������  � ���  ����� �
�� # ��� �N���� ��	  �	��	� �������� ��������� ������ !� �������	 ��� ���
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����� / � #��� �����0 ����������$ �%�� � �� � ��� ��������� ��� �	� ���
��������� �� �����(� �� 	���� �� �������#��� /����� ��	  � ���� 	 �� EE" ��0
���% 	��D

MM&� ������ �� ��� ���	 ��� �������#��� ��� ��� F����� ����� ��
������ � ��G �����	 !���  � # �	 ����  �  � ��� �� �N���� �� ����� ���
	�%����#��� � ����� L��� �!�� � �� ��� ����� �� ���# �� �� ��+� ��	 ���
 � $ $ $ -����	 ����� ����� ��� F����� ����� �� ������ ��(�G ������#���
 �	 �����  �  � � )��� ���� �����	 � ���� ����� �� ���# �� �� ����	 !�
������	 ��� 	�%����#��� �� �� ��� �����	� ��)�� ������ ��� �������
��������  � �� ������� �� ��� ������ ������� !�� ��� ��� 	�%����#��� ����
�� �����	 �� ���� ��!# � � ���������� %� ����� �� ���� ��� �� /��������
� �� ��� ������� ��� ���� ��� �� ���0$((

�� ��� #��� ����� ���������� ���� ��� 	�%����#��� ���  � !����� ��
����� �� ���# �� �� ��	 ��� ���� ��� �� ��� ���# �� �� ��� #�	�
���������� %��� ������ ��  ������ ��!# �� 
 �� � �%��� !� � #���� ��
���� 	���� �� # � ��� �� ��� ��� ��� ����� �� ���# �� ��$ ������ ���
+���� �� ��� ��� ����� ����� �� ������ �� /��	� �� ������� ��� ��������� ��
�����0  � � #��� ������� ��� 	�%����#��� �� ���� �	 ���  � �������!��  �
����� �� ���#�$

�� 
 �� � �%��(� ����#��� ���� �������$ ��� �� ��� �� ��� ����� ��
-�����(� 	�� � ��  �, 
 �	�����	� �������� !������* "- � ����	���� F����G
�E� ��� ���	 �� ���� ��� ���� ���� � !� �	 �� ��� �����	� !��� ����������	
!����� ����� �� ���# �� ��  � ������ ����  � ����� � � ���#�������� ��������
!� �����	�	 �� � ���� 	���� �� �� ��
��� �� � ���# �� �� �� �� ����	 ���
������ �� ��%� !��� ������	$ ������ �� ��� !� �	 ��(� ����� �� ������ ���
����� ����� �� ������ �� ��	 ������ ��� �� ���%� �� �������#��� ��� �� !��
������ ��	  �% ��	 �� ���� ��� �� ��� ���������� %� ����� �� ���# �� ��$
��� �#��� ��� � % �� ��� ���	 �� ,�	�#��� �� 	� �� � ���D

MM��� ������ �� ��� ���� �#������	 !� ���� �� �
�/�0 ��  ���� ��
�������#��� ��� ��  �  � ������� �� ���# ����  �  � �2��	 ��� ��  ���� ���
��� ��� ��% �� �����	 �� ��� ���% � ��� �� ��� 	�%����#��� ���� ��	 ��
����� #���� �� ���� 	���� ���$ & ��������� ��,��� ��� ��!# �� �� ���� �
����� �� ������ ��  � ��%�� ��� ���	 �� ���� 	�� ��� � )�� ���	 ��
�������#��� ��� �� �� ��� � #� ���� ��� ���� ��� �� ��� ���������� %�
����� �� ���# �� �� ��� � !� �	 �� ������	 � ����� ����� �� ���# �� ��  �
!����� ���#$ &�  � ��� ���� ���� !� �	 ��� ��� ��� �� � ����� ���
������� ��� ����� �� ���# �� ��$ ��#�� #�� �����  � �� ����� ��
�!,��� �� �� ���$ ��#�� #�� �����  � ��  �������!�� �!,��� ��$ ����� ���
#��� � ���� ��� !������ ��� ��� ��	� �� ����  � � ���� ���#$ ����� ���
� ���� ��� ����� ��� ������ �� ����	 ��� ��%� � %�� ���# �� �� ��� ���
	�%����#���  � ��)�	 ��� ���# �� �� ��� ���� ���� ���� �� �� ��� !���
!� ��� !�� ��� 	�%����#���  � ��� �� �!,��� ���!�� ����  �  � �������!�� ��
��+� ��  � �� !� �����	 	���$ �� ��+� �� �� � ����	 !� � 	 �������� �����
����� �� ��� ��� !����� �� ��� ��� ��������	$ ����  � ��� E��� �#��� ���
 #����	 ��� ��+� ��#��� �� �2��	 ����$ <��� �� ��� ��� ������ �� � %��
�� ��� �2 ������ �� ��� !� �	 ��  � � #����� ��� ��� ������ ��$ ����� ���
��� �� ������� $ $ $ ��� ��� � % �� #��� �� ��� �� ��� �2 ������ �� �
!� �	 �� ��� �� � ����� ��� ��������� ����� �� ���# �� ��� !�� ����� � ��
��� ���%� �  � �%��� ���� $ $ $ ����� ��� $ $ $ !� ����� ����� ��� ������ ��

�

�

�

�

�

�

�

�

	
� ����� ��� ������� �� ���� ����

��$)

����	 
��� �� � ������ ��� �� �����������	 
��� �� � ������ ��� �� ������������� ��� ������ ��� 
���! 
��%# �& �'��#(�#!��(��"%��!���! 
��%# �& �'��#(�#!��(��"%��!

South Buckinghamshire District Council v Porter (No 2) [2004] 1 WLR 1953 216



��� ��� ����� �� ��  � ����	 ��� ��%� ������	 ��� ���# �� �� ��� ����
���� �� !� �	 �� ������  �  � ��� �2��	 ��� �� ��+� ��  � �� !� �����	 	���$
� ���#������� %���  �L� ����$((

�	 ��!��� <��)�� �� �����	 � �� ���� ��������� �� � ��
D

MM& ����� ���� ��� ����� �� ������ �� ��� ��� #����� ��� ���	� !��  �
����� �� !���	� �� ��)� ������� �� ��� �2 ������ �� ��� F!� �	 ��G �� ��
��	 !��� ����������	 � ����� ����� �� ���# �� �� ��% �� !��� ������	$
&� ��� � ����%��� ���� ���� ��	 �� !� ��)��  ��� �������$ ��� �� ��� �� !�
�������	 �� ��� �� � ����#�� ��� ������� #�����$((

�
 & ��� �����	� �� � ���D

MM��������� ������  ��% ��!�� ���  � �� ����� � 	�%������ �� !�
F�	%������	G !� ��% �� !��)�� ��� ���� ���� �	%������ #��� !� 	�L� � ��
������  � ����� � �����.����!�� �����%�� ��� ����� ����� �� ������ ��
	� ��� �� �)  � M�2��	 ���( �� ������� ��� ��� � !����� �� ����� ��
�������.��	 ���  � � �� !� � ���� 	�%������ ��� !� �	�  � �2������ �� ��
���� !���L�D ��  � �� � �) �� !� �� ��	���	 �� ���� 	��� � � 	�%����#���
��	 ���� ����	� �� ���� �%����� ��$((

�� ��� ����� �� -�����(� % �� �� �� �  ���� ������� �� ��%� �����	
�� �� ����� ���� ��� �������� ����� �� ��#�� � ���� ,�	�#���  � ���
!����� ���� �� ���� ���� ���� ���� ���D

MM<���� � 	���� �� ��� !��� ����!� ���	 � ����� ��� ����� ��
���# �� �� �� ��  � ���	�	 ��	�� ��� ��� ���� ���� �����  � � ���1 �� ��
 ������� !������ ��� � ��� �� ���  �	 % 	��� ��	�� ��� ��� � �� ���
���%��� �� �� ������� ��� � � �� ��� ��#� ��	 ��� � ��� �� ������  � ���
��##�� �� �� ��% ���#����� ������� ��$ <��� ���� 	�� �� ������� �
��+� ��#��� ���� ���  �	 % 	��� ���%� � � �� ��� ��#�  � ������� ����� ��
��� ��� � #��� � # ������	�  �  � � ���� ����%��� ������� �� ��� ��� ��#�
��� ����!� ���	 ����������$ &� ��� ��#� ��� �������� ����!� ���	� �� �
������ ����	 ������% 	����� !� ��#��� �� �� �� ����	 �� �� ��� ��� ���
��� � #��� �� ��+� � �� ���  �	 % 	��� �� #�%�$ ���%�������  � ���
����!� ��#��� �� � ��#�  � � ���� ����� ����� ��� ��������� ��� ��� � ��
�� ���  �	 % 	��� �!,��� �� �� �� ��	�� �� #�%�  � ���� ������$ ��� �����
� �� !� ���� �� ����� ������� �� �� ����� ����  � ����� ��� 	�L���� �� ���
���� ! � ��� �� ��� ���� ����!� �� � ��#� �� �� ��% ���#������� ��������	
� ��$ ��� ��� ����� �� 	� ������ �� ����	 !� �� ���������  ������ ��� �� ��
��� 	��� #��� �� ��� ������� �� �� ��� ��% ���#����� � ���� �� �����
������  � ��� ��##�� ��$((

�� ��� ��� ���� ���� ���� ������ ��� ��!# �� 
 �� � �%��� ���
 �������� ���D ��� !����� ���� ��� ��������	 � �� �� ��� ��� � ��� # ��
������� ��� ���  �	 % 	���(� ��#� ��	 ���� �� ����� � �� ������� ���
 �	 % 	��� ��� ����!� ���	 %��� ���� �� � ���#������� ����� �� �� ��� ��!� �
 �������  � ������% �� ��� "���� ����$

�� &� #� ,�	�#��� 
 �� � �%��(� ����#��� ���� ��� ���$ & 	� ��� ������
���� ��� ������������ �� 	�%����#��� ��� ��%�� �������� # � ���� ��� ��� ���
���������� %� ����� �� ����� �� ���# �� �� /!�� ����� ��  � "- � ����	����
F����G �E� ����  �  �� ��%���0$ ������  � ���#� �� #� ���� �����%�� ���
����� �� ���)� �� ���� ���� ��� %��� ���� �� � � ���� �� �� ��� �� ���	  � #���

�

�

�

�

�

�

�

�

	
� ����� ��� ������� �� ���� ����

��$*

����	 
��� �� � ������ ��� �� �����������	 
��� �� � ������ ��� �� ������� ������ ��� ������ ��� 
���! 
��%# �& �'��#(�#!��(��"%��!���! 
��%# �& �'��#(�#!��(��"%��!

South Buckinghamshire District Council v Porter (No 2) [2004] 1 WLR 1953 217



!� #���� �� �� ������ �� ��� ������������ / � ����  � ���0 �� ���� ��� �� �
���� 	���� �� ������ �� �� ���)�� � � ��� #$ ��)� �� � %��� ���� ��	 ����#�
���� 
�� E����� ��	 !��� ���� �� �� ��� ���� ��� �	 �� ��� 	���� �� ������
���� ��� ��#�%�� ���# ��� � �� ��� ����	 ����� ��� ���� ����� ���	�� �
!����	 ���� ������ �� ���# ��#�%�� ����� � ��!����� ���� ������� ��� �	 ��
������� �� ���	�� �� ��� �2�#���� !� !���) �� � ��#!�� �� ����� � �� ��	
�� ��	�� ��$ ���� � ��� # ����	 ���# �� #� �� �� ��  ����� ������� ���������
�� ����� �� � �� �� �� ��� ��� � ��� # ��	 �� ��+� �� ��!����� ���� ��� ��#�
�������� �� ��� ���������� �� ������ �� �� ��� ��� �	 �� ������� �� �� ���
�������� ����� �	����	  � ���!����� ���� �� ���� ���$

�� - ������� �� �� �����	 !� #�	�$ - 	�%����#��� � ����� ����� ��
���# �� ��  � ��� �� ��D  �  � �������� #�����  � ��� ����� �� !� ��  � !�����
�� ����� �� �������$ <����� ����%��� �� �����  � ��� !��� ���� ���	  � ���
#��� ����� 	��� �� !� �� �������	 ��� ���� ����  � � ������ 	 N����� #�����D  �
 � ���� �������� �� !� ��������� ��	 �� �� # ���$

�� & ����	 L�	  �  #���� !�� �� ���  � ���� � ���#������� ���� ���
������������ �� 
�� E�����(� �� �� ������� �� �� ��� � �� ���  �����!�� ��
!� �� �� #���� �� ���� 	���� ��  � ��� ����$ <������  � ����  � ��� #���� ���
����%��� ����	 	����	 �� ��� ��� ��� ���	�� � ��� # ��� �	%����	$ &� ���
��� ���) �� �������� �� ����  � � 	 ��� ���� ��� �	 �� ������� ��� ���� �� #�
# �	 ��	�� � �� ��� ������� � ��� �� ��� ���� ��� ������������ �� ����
������� �� ����	 	 # � �� ��� �� ��� �� ��� ����$ -�  � ���#� �� #��
����%��� ���� ������ ��� ��� ��� ������ �� �������� �� 
�� E�����(� ���	�� �
��� #$ ���  ��������(� ���� #��� �� �� ��� ������� �� �� ��� � �� MM��� �
���� 	���!�� ��� �	 �� � #�(( �������  � ���� 
 �� � � 	�� � �� /��� ���� ��
�!�%�0 ��	  �� ���� 	���� �� ����� ��� ��� �� � ���� !�� �� ��  � 
�� E�����(�
��%��� !�� ������ �� � ���� !�� �� �� ��� ��� ��� �� ��� !�� � ����  � # ���
��%� ���� ��� ��� ������ �� � � ��� /��������  � ��� �%��� �� ���� ������� ��
��� �	%����	0$

�� <��� ���  �������� ��#�  � ���� �� �� � � 	�� � �� �� ��##�� �� ���
%��� ���� �� � ���#������� �� 
�� E�����(� ����.��� ������ �� � � ���� ���
���) �� �� �������� %� � ��  � ��� ����� ��	 ��� ����� �  ���������.���� ��
����� ������� ������� �� ��%� ���	 ����� �� �� ��� ������ �� ��� ��� 	���� ��
��� � �� ��� ���� ����	 ��%� !��� �� 	 N����� �%�� ��	 ��� ����� �	 ��� � ��
��� �� ���������� ������� ��� �	$

�� ����� ��� ���  �������� ����	 ��� ���� ��� � ���������� %� ����� ��
���# �� �� �����������	 � ���  �� ���� ���� 	���� ��  � ���� !� ���
��!��+���� ������� �� � ���#������ �� ��� �!% ������ ����	 ��� ��%�
�������	 !�� ��� ��� ������� �� � #� �� ��� ��� ��#� ��	  � ��������
������� �� �� ��� #�! �� ��#�$ ����  � ��� �� ���� ����%��� ���� ��� ���
���� �� �� ��� ���� �� �� �������� ������� ��  �  ����� �� ����� ��� �� ����
�� ��� ���	�� � ��� #$

�� & ��������� ������	� ���� ��� ������������ �� 
�� E�����(� �� ��
������� �� �� ��� � �� ��� �� � ����  � ��� #���� �� ��  � ��� ���� �����
� ���#������� �� �� � ����$

��� �	���� ��� �� ���� ������	������

�	 -���# ��� ����%���  � ��� ����� �(� ��%��� ���� ��� ������������
/ ����	 ��� �� ��� ����� ����� ��� ������ �� # ��� ��0 �� 
�� E�����(�
������� �� �� ��� � �� ��� � #���� �� ���� 	���� �� �� �� �� �����	 ���

�

�

�

�

�

�

�

�

	
� ����� ��� ������� �� ���� ����

��$�

����	 
��� �� � ������ ��� �� �����������	 
��� �� � ������ ��� �� ������������� ��� ������ ��� 
���! 
��%# �& �'��#(�#!��(��"%��!���! 
��%# �& �'��#(�#!��(��"%��!

6�� � ��

South Buckinghamshire District Council v Porter (No 2) [2004] 1 WLR 1953 218



��+� ��	 �� !� ��	 ��	�� ���� �� 
�/�0 �� ��� ���� -��.��� ���� �� �!�%�.
��� ��� ����� �� -����� �������  � ������	 �� ����  � ��� �%�����)�	P

�
 �� � ������� �� ��� & L�	 ������� ��!��$ ��� ������ ��	 �2���� ��
��� �������� ��� ���� ��� ��%��  � 	��!�$ �%�� ����# ��  � ��� � #���� ��
���� 	���� ��  � 	 	 ��� � %� � �� �� � MM#� �  ����  � 	 �����(($ ��������
���������� ���  �������� ��	 �� ���	 �� ����� ��  �  � ���#�D ��� ���	 ����	(�
������  � ��� ������ ���� 
� E H �� ���� ���3���� � ��	 �� ���� �� �!�%�$
���� ����� ���  � �������� !�  ������	 ���� ���  �������� �%�����)�	 ���
�� �� ��� ����  � ��� �����P �� )����  �	��	 �����	�	� ���� ��� ���� ��� ��
��� ��� ��� MM������ ��(( �� ��� #�! �� ��#� ��	 ���� MM���������� %� ����� ��
���# �� ��  � ������(($ �� )���� ��	  �	��	 ��##�� ��	� ��� ����� ��
� ����� �� ��� � ��  ����	 �� 
�� E�����(� ������������ ������ ��� ��� ���
����� �(� �������#��� ��� ��$ ����  � �� !�� � ���� �� �� ��  ���� ���� ���
 �������� �������  �����	 �� � ���� 	���� ��$ '� ������ 
�� E����� ����	
�� � �� ���	 � ���# ��� ���� ��� �	 �� �������� ������� ��$ ��� ��� ��� ���
��� # ��� � ���������� %� ����� �� ���# �� �� �������� �� �� !� 	������	 !�  �$
�� � ���#��� �� ��� ���� ��+� ��	 �� 	��� ��	 	 ����� ��  � ��� 	�� � �� ������$
-�� �� ���������� & ������	� ���� ����� ��� �� ��!������  � �� � �����	 ��
���������$

�� &� ������� ���# ��� �� � ���� & ����	 ����� 
�� E�����(� ������ ��	
������� ��	�� � ��(� ��	�� 	 �# �� �� ��� ����� �(� ��������� ���� ��� ��
� �� �����$ ��� ����� � �����	 ���� ��� 
�� E�����(� ����� !��� ���� ��	
!����$ ����� � �� !� �� ��	�� �� �� ��� ��������� �� �����(� �����$

&��	�� �����	� ���� ����� ��  ���	 ��
����� ��� �	���4

$� ���	� �� �� ����� �� #	��	���� ��
#���	4

#���������5 !������ ��� �����	�����* ��������6 #����	 ���������6
+�	����� #��������4

� � �

�

�

�

�

�

�

�

�

	
� ����� ��� ������� �� ���� ����

��)�

����	 
��� �� � ������ ��� �� �����������	 
��� �� � ������ ��� �� ������� ������ ��� ������ ��� 
���! 
��%# �& �'��#(�#!��(��"%��!���! 
��%# �& �'��#(�#!��(��"%��!

South Buckinghamshire District Council v Porter (No 2) [2004] 1 WLR 1953 219



 

 
 

Neutral Citation Number: [2014] EWHC 754 (Admin) 
 

Case No: CO/2334/2013 
IN THE HIGH COURT OF JUSTICE 
QUEEN'S BENCH DIVISION 
ADMINISTRATIVE COURT 

Royal Courts of Justice 
Strand, London, WC2A 2LL 

 
Date: Wednesday 19th March 2014  

 
Before : 

 
Mr Justice Lindblom 

- - - - - - - - - - - - - - - - - - - - - 
Between : 

 
 Bloor Homes East Midlands Limited Claimant
  
 - and - 
  
 Secretary of State for Communities and Local 

Government 
First Defendant

  
 - and - 
  
 Hinckley and Bosworth Borough Council 

 
 

(Transcript of the Handed Down Judgment of 
WordWave International Limited 

A Merrill Communications Company 
165 Fleet Street, London EC4A 2DY 

Tel No:  020 7404 1400, Fax No: 020 7831 8838 
Official Shorthand Writers to the Court) 

 

Second Defendant

 
 

Mr Jeremy Cahill Q.C. and Mr Satnam Choongh (instructed by Bloor Homes East Midlands 
Limited) for the Claimant 

Mr James Maurici Q.C. (instructed by the Treasury Solicitor’s Department) for the First 
Defendant 

Mr Timothy Leader (instructed by Michael Rice, Solicitor, Hinckley and Bosworth Borough 
Council) for the Second Defendant 

 
 
 
 

Bloor Homes East Midlands Limited v Secretary of State for Communities and Local Government [2014] EWHC 754 (Admin)220



 

 
Hearing date: 16 December 2013 

 
Judgment 

As Approved by the Court 
 

Crown copyright© 

Bloor Homes East Midlands Limited v Secretary of State for Communities and Local Government [2014] EWHC 754 (Admin)221



 

 
 
 

 

Mr Justice Lindblom:  

Introduction 
 

1. Next to the cemetery in the village of Groby in Leicestershire, on the open land between 
Groby and the neighbouring village of Ratby, is a site that has been put forward several 
times for the development of housing. Every attempt so far has failed. This case is about 
the latest. 
 

2. By an application made under section 288 of the Town and Country Planning Act 1990 
(“the 1990 Act”) the claimant, Bloor Homes East Midlands Limited (“Bloor”), challenges 
the decision of the inspector appointed by the first defendant, the Secretary of State for 
Communities and Local Government (“the Secretary of State”), to dismiss its appeal 
against the refusal by the second defendant, Hinckley and Bosworth Borough Council (“the 
Council”), of its application for planning permission to build 91 houses on the site. The 
inspector’s decision letter was issued on 22 January 2013. He had held an inquiry into 
Bloor’s appeal in December 2012. 
 

 
The inspector’s decision letter 

 
3. In paragraph 2 of his decision letter the inspector identified two main issues in the appeal. 

The first was “the adequacy of the supply of housing in the [borough of Hinckley and 
Bosworth]”, and the second “the effect of the proposed development on the character and 
appearance of the Rothley Brook Meadow Green Wedge [“the Green Wedge”]”. He also 
identified “a further consideration” in each of these two main issues was “the impact of the 
appeal proposals on the emerging Site Allocations and Generic Development Control 
Policies Development Plan Document [“the Site Allocations DPD”]”. 
 

4. In paragraph 3 the inspector described the site, its location and its recent planning history: 
 

“The 4.4ha appeal site is in the Green Wedge that separates the villages of Groby and 
Ratby. Although within Ratby Parish, it borders residential development in Groby and 
there is open land between the site and Ratby village. There have been several 
unsuccessful planning applications for housing on the site, the most recent resulting in 
a dismissed appeal in 2011. The Appellants have also sought to promote the site for 
housing at the local Inquiries into the Local Plan and Core Strategy.” 

 
5. In paragraphs 4 to 15 of his letter the inspector considered the issue of housing supply.  

 
6. In paragraph 4 he noted that the Hinckley and Bosworth Core Strategy (“the core 

strategy”), which was adopted in December 2009, envisaged that most of the housing 
development in the borough would be provided “in the urban area or through sustainable 
amendments to the settlement boundary and in two Sustainable Urban Extensions (SUEs), 
with a proportion distributed around rural areas in order to meet local needs”. The core 
strategy required 9,000 homes to be provided between 2006 and 2026, at an average of 450 
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a year. In paragraph 5 the inspector referred to Policy 8 of the core strategy, which 
identified Groby as one of the Key Rural Centres, where the Council would aim to allocate 
land for housing. The Council and Bloor had agreed that at least 110 new dwellings would 
be needed in Groby, and that this would require land outside the existing settlement 
boundary. That land was going to be identified in the Site Allocations DPD. The 
consultation draft of the Site Allocations DPD referred to the appeal site as one of the 
preferred options. 

 
7. The inspector then considered the Council’s five-year supply of housing land: 

 
“6. The 2011 appeal was decided in the light of the 2009 Core Strategy and at a time 
when the Council did not have a five year supply of housing land. Since then, in 
March 2012, the National Planning Policy Framework [“the NPPF”] has been issued. 
The Appellants have drawn attention to paragraph 49 of the NPPF, which says that 
housing supply policies should not be considered up to date if the local planning 
authority [cannot] demonstrate a 5 year supply of deliverable housing sites. 

 
7. The calculation of housing land supply is not an exact science. The dispute between 
the parties relates largely to the choice of predictive models. The Council prefers the 
“Liverpool” method, which spreads any shortfall in a given year over the remainder of 
the Plan period and is appropriate where there is not a severe shortage. On that basis 
the Council can show a supply of housing land extending to 5.27 years or 5.02 years if 
a 5% buffer is applied. 
 
8. The Appellants prefer the “Sedgefield” model, which seeks to meet any shortfall 
earlier in the Plan period, on the basis that this approach accords with the views of the 
government, as set out in paragraph 47 of the NPPF with regard to boosting housing 
supply. They draw attention to a number of appeal decisions where this approach has 
been adopted. They also suggest that the 5% buffer is insufficient and that a 10% or 
20% buffer would be more appropriate. This approach has some force given that the 
Council can only show a supply marginally in excess of five years. 
 
9. Nonetheless, the Liverpool model is a recognised way of calculating housing 
supply. The Core Strategy Inspector anticipated that there would be shortfalls in 
housing land supply in the early years and that these would be made up later in the 
Plan period when, for example, the [Sustainable Urban Extensions] came on stream. It 
is clear from the Council’s evidence that progress has been made with the Earl Shilton 
and Barwell [Sustainable Urban Extensions] and that planning permission for the 
Barwell [Sustainable Urban Extension] is likely to be granted in the spring of this 
year. 
 
10. The Appellants point out that the Core Strategy Inspector’s conclusions were 
based on the expectation that sites would be brought forward in the [Site Allocations 
DPD], the production of which has been delayed by several years. That situation was, 
however, known to the Inspector dealing with the 2011 appeal. 
 
11. Given the inherent uncertainties in any predication of future supply and the fact 
that it is a method that chimes with the approach in the Core Strategy, I consider that it 
does provide a reasonable basis for assessing future supply. On that basis I conclude 
that the Council has shown that it has a five year supply of housing land. Furthermore, 
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it is clear that the Council is not averse to boosting the supply of housing. Specifically, 
it is proposing to allocate land for housing in Groby. In the context of this appeal, it is 
not the amount of housing that is in dispute but its location.” 

 
8. The inspector then referred to the policy in the NPPF for the operation of the planning 

system (paragraph 12 of the decision letter) He reminded himself that paragraph 12 of the 
NPPF says that it does not change the statutory status of the development plan as the 
starting point for decision making and that development proposals in conflict with an up to 
date plan should be refused unless other material considerations indicate otherwise. He 
mentioned the principles set out for the planning system in paragraph 17 of the NPPF, one 
of which is that planning should be “genuinely plan-led, empowering local people to shape 
their surroundings, with succinct local and neighbourhood plans setting out a positive 
vision for the future of the area”, and providing “a practical framework within which 
decisions on planning applications can be made with a high degree of predictability and 
efficiency”. 
 

9. The inspector went on to consider the Site Allocations DPD process and its bearing on the 
appeal before him: 

 
“13. The consultation period for the [Site Allocations DPD] Preferred Options Report 
ended in April 2009 and the document is in the process of being amended in the light 
of the responses received. A pre-submission draft is due to be published in August of 
this year, followed by submission to the Secretary of State at the beginning of 2014. 
The fact that the Council has identified the appeal site as a preferred option for 
housing development is clearly a factor that lends support to the Appellants’ position. 
Nevertheless, as in 2011, the weight to be attached to it is limited by the fact that the 
document in question is a consultation draft. 
 
14. The local community, both as individuals and through the Parish Councils, have 
been actively involved in the consultation process. It may be that this process will 
result in the appeal site being allocated for housing development. To grant planning 
permission at this time, however, would pre-empt a decision that should properly be 
made through the development plan process. It would render futile the work done by 
the Council and the contributions made by the local community, thereby reducing 
public confidence in the planning process and would be contrary to the spirit of 
paragraphs 12 and 17 of the … NPPF.” 

 
10. That analysis led the inspector to his conclusion on the issue of housing supply: 

 
“15. In conclusion I consider that the Council has an up to date development plan in 
the form of the 2009 Core Strategy, that it has shown the existence of a five year 
supply of housing land and that it would be premature to grant planning permission for 
the development of the appeal site in advance of the adoption of the [Site Allocations 
DPD].” 

 
11. The inspector dealt with the second main issue, relating to the Green Wedge, in paragraphs 

16 to 24 of his decision letter. He referred in paragraph 16 to the provenance of 
development plan policy for the Green Wedge in the Leicestershire Structure Plan of 1987. 
The relevant policy now was Policy 9 of the core strategy, which, said the inspector, “seeks 
to protect the Green Wedges and lists various uses that would be acceptable within them”. 
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Since housing was not one of those acceptable uses, he said, “the appeal proposal conflicts 
with [Policy 9]”. 

 
12. In paragraph 17 the inspector acknowledged that Policy 9 required a review of the Green 

Wedge. This, together the Council’s Strategic Housing Land Availability Assessment, 
would inform the Site Allocations DPD. The four objectives for Green Wedges, which 
would inform the review, were, in the inspector’s words, “to prevent the merging of 
settlements, guide urban form, provide a “green lung” and act as a recreation resource”. As 
the inspector observed in paragraph 18, the review was “currently in progress and will 
establish how much land should be released from different parts of the Green Wedge and 
allocated for development”. 

 
13. The inspector said in paragraph 19 of his letter that the appeal site had been considered at 

three inquiries – a local plan inquiry in 1996 and 1997, the inquiry into the core strategy 
and the appeal inquiry in 2011 – and on each occasion it had been concluded by the 
inspector that development “would detract from the open character and appearance of the 
area” and would conflict with relevant policy. The policy to which the inspector referred in 
particular was Policy 9 of the core strategy. 

 
14. In paragraphs 20 to 22 of his letter the inspector considered the contribution made by the 

appeal site to the amenity and function of the Green Wedge: 
 

“20. The appeal site is bounded to the east by a stream, beyond which is a public 
footpath that runs along the embankment of a disused railway line and currently marks 
the edge of the built up area of the village. To the south is a strip of open land lying 
between the site and [Sacheverell] Way. The northern boundary is formed by a stream, 
beyond which is a terrace of three houses, known as Brookvale Cottages. To the west 
is the road linking Ratby and Groby, a large single house, Ashdale, and the Groby 
Village cemetery. A public footpath runs between the cemetery and the appeal site. 
 
21. In purely physical terms the proposed development would reduce the gap between 
Ratby and Groby. Although the site adjoins an extensive area of suburban housing, 
this is effectively screened by the railway embankment, which forms a logical 
boundary to the built up area. The Appellants point out, with reference to the 2011 
appeal decision, that openness for its own sake is not one of the four objectives of the 
Green Wedge. However, the character of the land in question clearly has a bearing on 
its contribution to those objectives. The appeal site has an open and rural character 
while the cemetery and nearby school playing fields, though less rural in character, 
also have an open aspect that helps to emphasise the separation of the two villages. 
 
22. The Appellants draw attention to the fact that the public do not have a right of 
access onto the site and say that it can not, therefore, have any recreational value. I see 
no reason, however, to restrict the definition of recreation to sporting or other 
activities taking place on the land itself. Recreation can also include walking and 
general enjoyment of the countryside. There are well used public footpaths along two 
of the site boundaries and the site provides an attractive complement to their use. In 
my view the site is, in that respect, a valuable informal recreation resource, the 
importance of which is enhanced by its proximity to the built up area.”    
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15. As the inspector recognized in paragraph 23 of his decision letter, the fact that the Council 
had included the site as one of the preferred options for housing development in Groby was 
“clearly a material consideration and is one that favours the Appellants’ proposals”. But he 
said the weight to be attached to this consideration was “reduced by the fact that the [Site 
Allocations DPD] and Green Wedge Review are still at draft stage”. “It may well be”, he 
said, “that the outcome of the process will be to amend the Green Wedge boundary in the 
area and allocate the site for housing” But he added that this was “far from being a 
foregone conclusion”. 
 

16. Bringing these considerations together in paragraph 24 of his letter, the inspector took 
account of “the possible future changes to the boundary of the Green Wedge in this area”, 
but said that he “must consider the appeal proposal in the light of the development plan as 
it stands at present”. He said that in his view “the proposed development would detract 
from the character and appearance of the area and would conflict with Policy 9 of the Core 
Strategy”. The core strategy was “up to date, having been adopted in 2009”, and he could 
see “no reason to disagree with the conclusion reached in the 2011 appeal decision.” 

 
17. The inspector’s final conclusion is in paragraphs 29 and 30 of his letter: 

 
“29. Having regard to all of the above, I consider that the appeal proposal would harm 
the character and appearance of the Green Wedge and would conflict with Policy 9 of 
the 2009 Core Strategy. While taking account of the possible changes to the Green 
Wedge boundary resulting from consideration of the [Site Allocations DPD], I concur 
with the Council’s view that the appeal proposal is premature. I do not accept that the 
housing supply situation is such as to require the granting of planning permission on 
this site in advance of decisions on the draft [Site Allocations DPD] and the Green 
Wedge Review, both of which are well advanced. To do so would effectively pre-
empt those decisions, overriding the public consultation process and contravening the 
aims of the … NPPF. 
 
30. For the reasons given above and having regard to all other matters raised, I 
conclude that the appeal should be dismissed.” 

 
 

The issues for the court 
 

18. The application raises five principal issues: 
 

(1) whether the inspector either failed to apply or to explain how he had applied to 
Bloor’s proposal the principles of government policy in paragraph 14 of the NPPF for 
decision-making where the development plan is “absent” or “silent” (ground 1 of the 
application); 

 
(2) whether the inspector failed to understand and consider the evidence and submissions 

presented to him by Bloor on the five-year supply of land for the development of 
housing, and whether the reasons he gave for his conclusion on this matter are 
adequate (ground 2); 
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(3) whether the inspector failed to apply the Government’s policy on the prematurity of 
proposals for development, or to explain why he had not applied that policy (ground 
3); 

 
(4) whether, in reaching his conclusions on the likely effect of the proposed development 

on the Green Wedge, and in considering the weight that ought to given to Policy 9 of 
the core strategy, the inspector failed to have regard to material considerations and had 
regard to considerations that were immaterial (ground 4); and  

 
(5) whether the inspector failed to address Bloor’s contention that the proposed 

development would be “sustainable development” within the meaning of government 
policy, that Policy 9 of the core strategy was out of date, and that there was therefore a 
presumption in favour of planning permission being granted under the policy in 
paragraphs 14 and 49 of the NPPF (ground 5).  

 
 

Relevant legal principles 
 

19. The relevant law is not controversial. It comprises seven familiar principles:  
 

(1) Decisions of the Secretary of State and his inspectors in appeals against the refusal of 
planning permission are to be construed in a reasonably flexible way. Decision letters 
are written principally for parties who know what the issues between them are and 
what evidence and argument has been deployed on those issues. An inspector does not 
need to “rehearse every argument relating to each matter in every paragraph” (see the 
judgment of Forbes J. in Seddon Properties v Secretary of State for the Environment 
(1981) 42 P. & C.R. 26, at p.28).  

  
(2) The reasons for an appeal decision must be intelligible and adequate, enabling one to 

understand why the appeal was decided as it was and what conclusions were reached 
on the “principal important controversial issues”. An inspector’s reasoning must not 
give rise to a substantial doubt as to whether he went wrong in law, for example by 
misunderstanding a relevant policy or by failing to reach a rational decision on 
relevant grounds. But the reasons need refer only to the main issues in the dispute, not 
to every material consideration (see the speech of Lord Brown of Eaton-under-
Heywood in South Bucks District Council and another v Porter (No. 2) [2004] 1 
W.L.R. 1953, at p.1964B-G). 

 
(3) The weight to be attached to any material consideration and all matters of planning 

judgment are within the exclusive jurisdiction of the decision-maker. They are not for 
the court. A local planning authority determining an application for planning 
permission is free, “provided that it does not lapse into Wednesbury irrationality” to 
give material considerations “whatever weight [it] thinks fit or no weight at all” (see 
the speech of Lord Hoffmann in Tesco Stores Limited v Secretary of State for the 
Environment [1995] 1 W.L.R. 759, at p.780F-H). And, essentially for that reason, an 
application under section 288 of the 1990 Act does not afford an opportunity for a 
review of the planning merits of an inspector’s decision (see the judgment of Sullivan 
J., as he then was, in Newsmith v Secretary of State for [2001] EWHC Admin 74, at 
paragraph 6).   
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(4) Planning policies are not statutory or contractual provisions and should not be 
construed as if they were. The proper interpretation of planning policy is ultimately a 
matter of law for the court. The application of relevant policy is for the decision-
maker. But statements of policy are to be interpreted objectively by the court in 
accordance with the language used and in its proper context. A failure properly to 
understand and apply relevant policy will constitute a failure to have regard to a 
material consideration, or will amount to having regard to an immaterial consideration 
(see the judgment of Lord Reed in Tesco Stores v Dundee City Council [2012] 
P.T.S.R. 983, at paragraphs 17 to 22). 

 
(5) When it is suggested that an inspector has failed to grasp a relevant policy one must 

look at what he thought the important planning issues were and decide whether it 
appears from the way he dealt with them that he must have misunderstood the policy 
in question (see the judgment of Hoffmann L.J., as he then was, South Somerset 
District Council v The Secretary of State for the Environment (1993) 66 P. & C.R. 80, 
at p.83E-H). 

 
(6) Because it is reasonable to assume that national planning policy is familiar to the 

Secretary of State and his inspectors, the fact that a particular policy is not mentioned 
in the decision letter does not necessarily mean that it has been ignored (see, for 
example, the judgment of Lang J. in Sea Land Power & Energy Limited v Secretary of 
State for Communities and Local Government [2012] EWHC 1419 (QB), at paragraph 
58).  

 
(7) Consistency in decision-making is important both to developers and local planning 

authorities, because it serves to maintain public confidence in the operation of the 
development control system. But it is not a principle of law that like cases must 
always be decided alike. An inspector must exercise his own judgment on this 
question, if it arises (see, for example, the judgment of Pill L.J. Fox Strategic Land 
and Property Ltd. v Secretary of State for Communities and Local Government [2013] 
1 P. & C.R. 6, at paragraphs 12 to 14, citing the judgment of Mann L.J. in North 
Wiltshire District Council v Secretary of State for the Environment [1992] 65 P. & 
C.R. 137, at p.145). 

 
 
Issue (1) – paragraph 14 of the NPPF  
 
The NPPF – sustainable development 

  
20. The NPPF was published by the Government on 27 March 2012. It contains the 

Government’s policy for planning in England.  
 

21. In a section headed “Achieving sustainable development” paragraph 6 says that the 
“policies in paragraphs 18 to 219, taken as a whole, constitute the Government’s view of 
what sustainable development in England means in practice for the planning system”. 
Paragraph 7 says there are three dimensions to sustainable development: “an economic 
role”, “a social role” and “an environmental role”. Paragraph 8 explains that “[these] roles 
should not be undertaken in isolation, because they are mutually dependent”. 
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22. Paragraph 14 says that the “presumption in favour of sustainable development” should be 
seen as “a golden thread running through both plan-making and decision-taking”. It goes on 
to say that for “decision-taking” this means, unless material considerations indicate 
otherwise: 
 

“ 
• approving development proposals that accord with the development plan without 

delay; and 
 
• where the development plan is absent, silent or relevant policies are out-of-date, 

granting planning permission unless:  
• any adverse impacts of doing so would significantly and demonstrably outweigh the 

benefits, when assessed against the policies in this Framework taken as a whole; or  
• specific policies in this Framework indicate development should be restricted.” 

  
23. Under the heading “Determining applications” paragraph 197 says that “[in] assessing and 

determining development proposals, local planning authorities should apply the 
presumption in favour of sustainable development.”  
 
 

The NPPF – the plan-led system 
 

24. Paragraph 11 of the NPPF refers to the requirement in section 38(6) of the Planning and 
Compulsory Purchase Act 2004 (“the 2004 Act”) that applications for planning permission 
must be determined in accordance with the development plan unless material 
considerations indicate otherwise. Paragraph 12 says that the NPPF “does not change the 
statutory status of the development plan as the starting point for decision making”, and 
emphasizes the importance of local planning authorities having “an up-to-date plan in 
place”. Under the heading “Core planning principles” paragraph 17 identifies as one of 
these principles that “planning should be genuinely plan-led, empowering local people to 
shape their surroundings”.  
 

25. Paragraph 157 in the section of the NPPF dealing with “Plan-making”, states:  
 

“Crucially, Local Plans should… be drawn up over an appropriate timescale, 
preferably a 15-year time horizon, take account of longer term requirements, and be 
kept up to date.”  

 
As Males J. said in Tewkesbury Borough Council v Secretary of State for Communities and 
Local Government [2013] EWHC 286 (Admin) (in paragraph 13 of his judgment): 

 
“… The weight to be given to a development plan will depend on the extent to which 
it is up to date. A plan which is based on outdated information, or which has expired 
without being replaced, is likely to command relatively little weight.”  

 
26. In the context of development control, paragraph 196 of the NPPF says this:  

 
“The planning system is plan-led. Planning law requires that applications for planning 
permission must be determined in accordance with the development plan, unless 
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material considerations indicate otherwise. This Framework is a material consideration 
in planning decisions.” 

 
27. In Annex 1 to the NPPF, which deals with “Implementation”, paragraph 214 says that 

“[for] 12 months from the date of publication, decision-takers may continue to give full 
weight to relevant policies adopted since 2004 even if there is a limited degree of conflict 
with this Framework.” Paragraph 215 says that “[in] other cases and following this 12-
month period, due weight should be given to relevant policies in existing plans according to 
their degree of consistency with this framework (the closer the policies in the plan to the 
policies in the Framework, the greater the weight that may be given)”.  
 
 

Policy 8 of the core strategy 
 

28. Policy 8 of the core strategy is entitled “Key Rural Centres Relating to Leicester”. It refers 
to four settlements – Desford, Groby, Ratby and Markfield. It is preceded by two 
paragraphs of explanatory text, paragraphs 4.36 and 4.37. Paragraph 4.36 says that those 
four settlements are “located on the edge of the Leicester Principal Urban Area, which due 
to their proximity, relate primarily to Leicester”. Paragraph 4.37 says that the “focus for 
these villages will be on maintaining existing services, maintaining the separate village 
identities of these settlements and improving the linkages between these villages and 
Leicester”, that “… the scale and type of development in these villages is based on 
supporting local needs, rather than encouraging larger scale development, which, due to the 
close relationship with Leicester, could encourage increased levels of commuting”, and that 
“[their] role as ‘gateway’ villages to the National Forest will also be promoted”. 
 

29. Policy 8 sets out a series of provisions for each of the four villages. As for Groby, and so 
far as is relevant in these proceedings, it says this: 
 

“To support the local services in Groby and ensure local people have access to a range 
of housing the council will: 

 
•    Allocate land for the development of a minimum of 110 new homes. Developers 

will be expected to demonstrate that the number, type and mix of housing 
proposed will meet the needs of Groby, taking into account the latest Housing 
Market Assessment and local housing needs surveys where they exist in line with 
Policy 15 and Policy 16. 

 
…”. 

 
 

Policy 9 of the core strategy 
 

30. Policy 9 relates to the Green Wedge. It is introduced by paragraph 4.38, which says that the 
Green Wedge “protects the green infrastructure of the borough, and considerable work has 
already been carried out along the Rothley Brook corridor to improve its recreational and 
biodiversity function”, but that there are “still opportunities within the green wedge for 
enhancement to further increase its amenity as well as ecological value and its value as a 
functional floodplain”. It goes on to say that a “review of the boundary of the green wedge 
will take place through [the Site Allocations DPD]”. Policy 9 itself says that “[within] the 
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Rothley Brook Meadow Green Wedge uses will be encouraged that provide appropriate 
recreational facilities within easy reach of urban residents and promote the positive 
management of land to ensure that the Green Wedge remains or is enhanced as an attractive 
contribution to the quality of life of nearby urban residents”. The policy lists six land uses 
that “will be acceptable in the Green Wedge, provided the operational development 
associated with such uses does not damage the function of the Green Wedge”. These are 
“(a) Agriculture, including allotments and horticulture not accompanied by retail 
development”, “(b) Recreation”, “(c) Forestry”, “(d) Footpaths, bridleways and 
cycleways”, “(e) Burial grounds”, and “(f) Use for nature conservation”.  The policy also 
requires “[any] land use or associated development in the Green Wedge” to do several 
things, including “(a) [retain] the function of the Green Wedge”, “(b) [retain] and create 
green networks between the countryside and open spaces within the urban areas”, “(c) 
[retain] and enhance public access to the Green Wedge, especially for recreation”, and “(e) 
[retain] the visual appearance of the area”. 

 
  

Bloor’s case at the inquiry 
 

31. In the Statement of Common Ground provided to the inspector by the parties before the 
inquiry they agreed (in paragraph 6.1) that the development plan for the purposes of the 
appeal was composed of the East Midlands Regional Plan of March 2009, the core strategy 
– which, as I have said, was adopted by the Council in December 2009 – and those policies 
of the Hinckley and Bosworth Local Plan that had been saved beyond September 2007 and 
not superseded by the core strategy. The “potentially relevant policies” of the development 
plan were listed (in paragraph 6.2). It was agreed that there were several such policies in 
the regional strategy and in the saved provisions of the local plan. And there were eight in 
the core strategy – Policy 7 (“Key Rural Centres”), Policy 8 (“Key Rural Centres Relating 
to Leicester”), Policy 9 (“Rothley Brook Meadow Green Wedge”), Policy 15 (“Affordable 
Housing”), Policy 16 (“Housing Density, Mix and Design”), Policy 19 (“Green Space and 
Play Provision”), Policy 20 (“Green Infrastructure”) and Policy 24 (“Sustainable Design 
and Technology”).  
 

32. At the inquiry Bloor contended that the “presumption in favour of sustainable 
development” in paragraph 14 of the NPPF was engaged, for several reasons. It said that 
the development plan was “absent” or “silent” in the sense of paragraph 14 of the NPPF. 
The core strategy required a minimum of 110 houses to be provided at Groby in the plan 
period (from 2006 to 2026). But there was no adopted development plan document 
allocating the land on which those houses were to be built. In that respect the development 
plan was either “absent” or “silent”.  

 
33. This part of Bloor’s case was advanced both in the proof of evidence of its planning 

witness, Mr Anthony Bateman, and in the closing submissions of Mr Jeremy Cahill Q.C., 
who appeared at the inquiry – as he has in these proceedings.  

 
34. The relevant passages in Mr Bateman’s proof of evidence included these three paragraphs:  

 
“6.29 It is also relevant in the context of Policy 8 to consider that whilst the Core 
Strategy is clear over the need for housing at Groby it is silent about the location of 
the proposed dwellings. On that basis the development falls clearly to be considered 
against Paragraph 14 of the NPPF which deals with circumstances where the plan is 
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silent and states that permission should be granted subject to the caveats that then 
follow. This view is also the view of the Policy officer in his response to the appeal 
application.”; 

 
“10.13 The proposals also accord with Policy 8 of the Core Strategy, which seeks a 
minimum of 110 dwellings to be allocated at Groby. The policy is silent on the 
specific location of this allocation. The proposals also accord with the emerging [Site 
Allocations DPD] which identifies the appeal site as a suitable location for part of this 
allocation.”;  

 
and 

 
“10.16 In respect of the NPPF the proposed development falls to be considered under 
paragraph 49 which sets out that where there is less than a five year supply the 
relevant housing policies are to be considered to be out of date. In addition the 
development plan is silent on where the minimum 110 dwellings allocated at Groby 
are to be located. The development therefore also falls to be considered against 
Paragraph 14 and the second bullet point relating to decision making. The 
development accords with the requirements of this paragraph. The development also 
meets the three dimensions of sustainable development set out in the NPPF.”  

 
35. In his closing speech at the inquiry Mr Cahill made a number of submissions about the 

relevant provisions of the development plan. He submitted (at paragraph 6) that “[there] is 
more to [the core strategy] than Policy 9”, that “[the] proposal accords with Policy 8 as 
Groby is one of the Key Rural Centres relating to Leicester”, and that the proposal also 
accorded with Policy 15 (“Affordable Housing”), Policy 16 (“Density, Mix and Design”) 
and Policy 19 (“Green Space and Play Provision”). He said (at paragraph 8) that the 
Council’s officer had been right in his report to committee when he described the 
development plan as “… currently absent in terms of the allocation of land to meet the 
Groby housing requirement”. As Mr Cahill pointed out (ibid.), in the same part of the 
report the officer had also referred to the passage in paragraph 14 of the NPPF, which 
refers to “the presumption that planning permission should be granted when plans are “… 
absent, silent or out of date””. He developed this point in paragraph 13 of his speech. He 
said that “[if] the view is taken that the proposal is not in accordance with the [development 
plan] it will be because of [core strategy] Policy 9”. But the appeal proposal had to be 
considered in the context of paragraph 14 of the NPPF, even though Policy 9 was “a 
[paragraph] 214 policy. This was so, Mr Cahill submitted, for three reasons: first, “the 
[development plan] is “absent” or, alternatively, “silent” as to how the [core strategy] 
commitment to 110 homes at Groby can be delivered”: second, “there is no [five-year] 
housing land supply so housing supply policies are “out of date””; and third, “Policy 9 is 
restricting necessary land supply – see [paragraph 6.33] of Mr Bateman’s proof of 
evidence] and [the] Sapcote decision.”  

 
 

The Council’s case at the inquiry 
 

36. The Council’s witness at the inquiry, Ms Erica Whettingsteel, said in her evidence that 
because “[housing] is not amongst the uses considered acceptable in [the Green Wedge]” 
Bloor’s proposal was “contrary to this policy” (paragraph 6.30 of Ms Whettingsteel’s proof 
of evidence). In section 9 of her proof of evidence, where she set out her conclusions, Ms 
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Whettingsteel emphasized that the appeal site was “not allocated for development and lies 
outside the defined settlement boundary” (paragraph 9.2). The Council accepted “that more 
housing land is needed borough-wide to meet local need and that this is likely to involve 
the release of some greenfield sites over the short term, as a departure from polices in the 
development plan to complement the continued delivery of identified supply within 
development boundaries” (paragraph 9.3). But, said Ms Whettingsteel, “there is no 
compelling evidence that the appeal development is needed to such an extent as to 
outweigh the fundamental conflict with the development plan” (ibid.). She went on to say 
that “[in] the context of [section] 38(6) of the 2004 Act”, there were “no factors (including 
the current supply of housing in the [borough]) that out-weigh the conflicts with the 
development plan” (paragraph 9.4).    
 

37. The Council’s advocate at the inquiry was Mr Timothy Leader, who has also appeared in 
these proceedings. In his closing submissions Mr Leader refuted Bloor’s contention that the 
development plan was “absent” or “silent”. He submitted: 
 

“The 2012 Regulations do not require the Council [to] identify the precise areas of 
land that are to be allocated in a development plan. The [core strategy] instead 
identifies how many houses should be directed to each settlement. Policy 9 then 
provides clear guidance on where proposals for housing development will or will not 
be acceptable. The suggestion that the plan is silent or does not contain policies on 
where housing should be delivered is thus untenable. It is perfectly clear that pending 
the completion of the [Site Allocations DPD] development ought not to be proposed 
on the appeal site.” 

 
38. Mr Leader described the approach he said the inspector should take if he concluded that the 

Council did not have a five-year supply of housing land and the policy in paragraph 14 of 
the NPPF came into play. He reminded the inspector that the policy in paragraph 14 did not 
override the requirements of section 38(6) of the 2004 Act and section 70 of the 1990 Act. 
He said it “amounts to a policy that where there is not a [five-year] supply of land for 
housing a proposal should be viewed favourably subject to all material considerations, but 
giving particular weight to the need to identify significant and demonstrable reasons for 
refusal”. He asked the inspector to “note the direct conflict with a fundamental policy of the 
development plan (which is not a “relevant policy” for the purpose of paragraph 14 [of the 
NPPF]” – by which he clearly meant Policy 9 of the core strategy. He also invited the 
inspector to find that the development would cause “significant and demonstrable harm “on 
the ground” to the function of the Green Wedge”, in two ways: first, because it would 
“result in the loss of an attractive open area of undeveloped land within the agreed urban 
framework of Groby defined by [Sacheverell] Way and Groby Road”, and secondly, 
because it would “also bring Ratby and Groby closer together in a narrow and vulnerable 
part of the Green Wedge”. Therefore, he submitted, the proposal “falls foul of the test in 
paragraph 14”. 
 

 
Submissions 

 
39. Mr Cahill submitted that this was a critical part of Bloor’s case before the inspector. If the 

inspector had accepted Bloor’s evidence and submissions on the silence or absence of the 
development plan he would have had to apply the presumption in favour of granting 
planning permission, which could only be overcome if “any adverse impacts … would 
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significantly and demonstrably outweigh the benefits, when assessed against the policies in 
the [NPPF] taken as a whole” (paragraph 14 of the NPPF). This would require both the 
“adverse impacts” and the “benefits” to be clearly identified, appropriate weight given to 
each, and an explanation provided of how the balance between them had been struck. 
Unless that balance fell decisively against the proposal, planning permission should be 
granted. But in any event this was one of the “principal controversial issues” between the 
parties. So the inspector had to explain whether he accepted or rejected the proposition that 
the policy in paragraph 14 of the NPPF was engaged because the development plan was 
either “absent” or “silent”, and, if he rejected that proposition, he had to explain why. He 
failed to do that. His decision is, therefore, legally flawed – either by a failure to take into 
account an important material consideration, or by a failure to understand and apply 
government policy in paragraph 14 of the NPPF, or by his failure to give any reasons – let 
alone adequate reasons – for rejecting this aspect of Bloor’s case on appeal.  
 

40. Mr Leader and, for the Secretary of State, Mr James Maurici Q.C. submitted that the 
question of whether the core strategy was “absent” or “silent” on the location of the 
housing needed in Groby was not a principal controversial issue between Bloor and the 
Council in the appeal, prominent as it has now become in these proceedings. The inspector 
did not have to deal with it in his decision letter. But his reliance on Policy 8 and Policy 9 
of the core strategy in his analysis of the planning merits – as paragraphs 5, 16, 19, 24 and 
29 of his decision letter make plain – and his conclusion in paragraph 15 that “the Council 
has an up to date development plan in the form of the 2009 Core Strategy” show that he did 
not think the plan was either “absent” or “silent”. And he was right. The core strategy is 
neither “absent” nor “silent” about the development of housing in Groby. The amount of 
land that will have to be allocated in the village is specified by Policy 8, and Policy 9 
effectively directs new housing proposals away from the Green Wedge. The inspector saw 
that. The fact that the Site Allocations DPD is yet to be adopted does not leave the 
development plan “absent” or “silent” in the sense contemplated in paragraph 14 of the 
NPPF. This ground amounts to no more than a complaint that the inspector did not refer to 
paragraph 14 of the NPPF. He did not have to do so. He applied the relevant policy of the 
development plan and found the proposal to be in conflict with it. 
 

41. Mr Leader also submitted that in view of the relevant provisions of the Town and Country 
Planning (Local Development) (England) (Regulations) 2004 (“the 2004 regulations”) and 
the Town and Country Planning (Local Planning) (England) Regulations 2012 (“the 2012 
regulations”) it is impossible to regard a core strategy that does not allocate sites for a 
specific purpose as being “absent” or “silent” on that matter. Under regulation 6 of the 
2004 regulations a core strategy was not required to contain policies applying to sites. 
Under the 2012 regulations a core strategy is a “local plan”, which may or may not allocate 
sites for a particular type of development. So a core strategy without allocations – or 
relevant allocations – cannot be regarded as “absent” or “silent” because of that.  

 
 

Discussion 
 

42. This ground requires the court to consider the meaning of government policy in paragraph 
14 of the NPPF, which explains how the “presumption in favour of sustainable 
development” is to be applied, both in plan-making and in decision-taking. 
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43. At the inquiry Bloor argued that this presumption, an indisputably powerful theme in 
national planning policy in the NPPF, should have a decisive role in this case, and for 
several reasons. One of those reasons, as Mr Cahill submitted in his closing speech, was 
that in this case the development plan was “absent” or “silent” (see paragraph 35 above). 
But the main reason, as I see it, was the alleged absence of a five-year supply of land for 
housing in the borough of Hinckley and Bosworth. That undoubtedly was a main issue, a 
matter of vigorous dispute between Bloor and the Council. This is apparent in the evidence 
and submissions to which I have referred, which led the inspector to define the main issues 
in the way that he did (see paragraph 3 above).   

 
44. In the context of decision-taking paragraph 14 identifies three possible shortcomings in the 

development plan, any one of which would require the authority to grant planning 
permission unless it is clear in the light of the policies of the NPPF that the benefits of 
doing so would be “significantly and demonstrably” outweighed by “any adverse impacts”, 
or there are specific policies in the NPPF indicating that “development should be 
restricted”. The three possible shortcomings are the absence of the plan, its silence, and its 
relevant policies having become out of date.  

 
45. These are three distinct concepts. A development plan will be “absent” if none has been 

adopted for the relevant area and the relevant period. If there is such a plan, it may be 
“silent” because it lacks policy relevant to the project under consideration. And if the plan 
does have relevant policies these may have been overtaken by things that have happened 
since it was adopted, either on the ground or in some change in national policy, or for some 
other reason, so that they are now “out-of-date”. Absence will be a matter of fact. Silence 
will be either a matter of fact or a matter of construction, or both. And the question of 
whether relevant policies are no longer up to date will be either a matter of fact or perhaps a 
matter of both fact and judgment.  

 
46. All of this, one has to remember, sits within the statutory framework for the making of 

decisions on applications for planning permission, in which those decisions must be made 
in accordance with the development plan unless material considerations indicate otherwise. 
Government policy in the NPPF does not, and could not, modify that statutory framework, 
but operates within it – as paragraph 12 of the NPPF acknowledges. The Government has 
taken the opportunity in the NPPF to confirm its commitment to a system of development 
control decision-making that is “genuinely plan-led” (paragraph 17). But in any event, 
within the statutory framework, the status of policy in the NPPF, including the policy for 
decision-making in paragraph 14, is that of a material consideration outside the 
development plan. It is for the decision-maker to decide what weight should be given to the 
policy in paragraph 14 if it applies to the case in hand. Because it is government policy it is 
likely to command significant weight when it has to be taken into account. But the court 
will not intervene unless the weight given to it can be said to be unreasonable in the 
Wednesbury sense (see paragraph 19(3) above).    

 
47. This case is clearly not one in which the development plan was “absent”. That is simply a 

matter of fact. The plan was in being. At the time of the inquiry into Bloor’s appeal it was 
made up of three components, the East Midlands Regional Plan of March 2009, the core 
strategy, and the saved policies of the local plan (see paragraph 31 above). A further 
component, the Site Allocations DPD, was still emerging. It was going through its statutory 
process towards adoption. The core strategy identified the need for 9,000 new homes to be 
provided in the borough between 2006 and 2026. In the Site Allocations DPD allocations 
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would be made to fulfil that need. But the fact that that part of the development plan was 
yet to be adopted did not mean that the plan was absent in the sense of paragraph 14 of the 
NPPF. The plan was present, though not yet complete. Absence and incompleteness are not 
the same thing.  

 
48. I come then to the question of whether in this case the plan could be said to be “silent”. 

However broad this concept may be, I do not think it can possibly be invoked in this case.  
 

49. Whether a plan is silent – as opposed to its being absent or its relevant policies out of date – 
is an issue that may fall to the court to decide. Where the meaning of planning policy is 
contentious it is, in the end, for the court to establish which interpretation is right. As Lord 
Reed said in paragraph 17 of his judgment in Tesco v Dundee City Council, a local 
planning authority must proceed on “a proper understanding of the development plan”. 
This is a necessary corollary of the authority’s duty in section 70(2) of the 1990 Act to have 
regard to the plan and its duty in section 38(6) of the 2004 Act to determine applications in 
accordance with the plan unless material considerations indicate otherwise. As Lord Reed 
said (ibid.), the authority “cannot have regard to the provisions of the plan if it fails to 
understand them”. If the authority fails to see that the plan is silent, or thinks it is silent 
when it is not, it will have gone wrong in law. It will have misconstrued the plan. 

 
50. The answer to the question “Is the plan silent?” will sometimes be obvious, because the 

plan simply fails to provide any relevant policy at all. But often it may not be quite so 
clear-cut. The term “silent” in this context does not convey some universal and immutable 
meaning. The NPPF does not itself explain what the Government had in mind when it used 
that word. But silence in this context must surely mean an absence of relevant policy. I do 
not think a plan can be regarded as “silent” if it contains a body of policy relevant to the 
proposal being considered and sufficient to enable the development to be judged acceptable 
or unacceptable in principle.  

 
51. A plan may or may not be “silent” if it does not allocate the particular site in question for a 

particular use, whether on its own or as part of a larger area, or if it does not contain policy 
designed to guide or limit or prevent development of one kind or another on that site or in 
that location. In Tesco v Dundee City Council Lord Reed observed (at paragraph 18) that 
the development plan is “a carefully crafted and considered statement of policy”, whose 
purpose is to show how the local planning authority will approach its decisions on 
proposals for development unless there is a good reason not to do so. This is an essential 
principle of the plan-led system.  

 
52. The provisions of the plan current at the time of the decision may represent one stage of 

plan-making, and they may later be amplified or refined in another. They may be strategic 
rather than specific to the site. But they may still provide an ample basis for decision-
making on proposals submitted and determined before any addition to the plan has been 
made. The plan may not have as much to say of relevance to the proposed development as 
the developer or the local planning authority, or indeed the objectors, might wish. But 
whether it can properly be said to be silent is a matter for objective interpretation, not the 
subjective view of any of the parties involved. As Lord Reed said in paragraph 18 of his 
judgment in Tesco v Dundee City Council, “policy statements should be interpreted 
objectively in accordance with the language used, read … in its proper context”. 
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53. Of course, as Lord Reed also remarked (at paragraph 19), “development plans are full of 
broad statements of policy, many of which may be mutually irreconcilable, so that in a 
particular case one must give way to another”, and “many of the provisions of development 
plans are framed in language whose application to a given set of facts requires the exercise 
of judgment”. It may be that a plan does not have a specific policy for a particular type of 
proposal that might be put forward on a particular site. The relevant provisions of the plan 
may be framed in general terms. Often this will be so. But in my view a plan containing 
general policies for development control that will enable the authority to say whether or not 
the project before it ought to be approved or rejected – subject of course to other material 
considerations indicating a different outcome – could hardly be said to be silent.  

 
54. In this case the development plan was not silent on the minimum number of new homes 

that were going to have to be provided through the allocation of land in Groby, thus 
enabling it to take its share of the total burden of new housing the borough will have to 
provide. That minimum number was specified in Policy 8 of the core strategy. It was 110. 
Bloor’s proposal was for 91. But it was being promoted on an unallocated site, or, as Bloor 
would contend, on a site yet to formally be allocated in the Site Allocations DPD. 

 
55. The plan was not silent on the approach the Council would take to proposals for the 

development of housing in the Green Wedge between Groby and Ratby. The core strategy 
does not leave such proposals in a policy limbo. It has a policy that makes it as clear as one 
could wish what an applicant for planning permission for such development can expect, 
unless he is able to show some good reason for a different decision. That policy is Policy 9. 
Its meaning is plain. It tells one what kind of development will be “encouraged” in the 
Green Wedge, which is a use that will “provide appropriate recreational facilities within 
easy reach of local residents …”. It also indicates which land uses will be “acceptable” in 
the Green Wedge, and, by necessary inference, which will not. The “acceptable” uses are 
generally those that would preserve the openness of the land within the Green Wedge. They 
do not include housing.  

 
56. To any developer seeking planning permission for housing development on a site in the 

Green Wedge the import of those two policies of the core strategy will be unmistakeable. 
The fact that housing is not an acceptable type of development in the Green Wedge does 
not mean that such development can never be permitted. There may be considerations that 
warrant a decision to approve it even though it is contrary to Policy 9. At this stage such a 
proposal might be seen as gaining some support from Policy 8 because it would help the 
Council to meet the identified need for at least 110 new homes to be provided in Groby in 
the course of the plan period, though only limited support because the site would not have 
the benefit of an allocation in the Site Allocations DPD.  

 
57. In that situation, subject to the proposal’s compliance with the other relevant policies of the 

plan, the Council would have to judge whether or not a decision to grant planning 
permission for the scheme would be in accordance with the development plan. In 
determining the application it would have to have regard to all other material 
considerations, including the relevant parts of the NPPF and, if there was a shortfall in the 
available supply of land for housing, the provisions of the NPPF that govern the making of 
decisions when that is so. If the proposal was found to be in conflict with the development 
plan it might still be permitted if those other material considerations were strong enough to 
outweigh the statutory presumption in favour of the plan – “considerations of such weight 
as to indicate that the development plan should not be accorded the priority which the 
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statute has given it” (see the speech of Lord Clyde in City of Edinburgh Council v 
Secretary of State for Scotland [1997] 1 W.L.R. 1447, at p.1459D-H). The important point, 
however, is that the Council’s decision in that hypothetical case would not have to be made 
in a development plan policy vacuum. There is no vacuum. 

 
58. On that analysis it is impossible to conclude that the circumstances of this case were such 

as to trigger the policy in paragraph 14 of the NPPF for decision-taking in cases where the 
development plan is absent or silent. The fact that allocations of land to meet the need for 
housing development in Groby had not yet been put in place in the Site Allocations DPD 
did not render the plan absent or silent.  

 
59. In my view the inspector understood this. He grasped the meaning and significance of the 

two policies of the core strategy relevant to the acceptability in principle of housing 
development on the appeal site. He did not misunderstand or misapply either of those 
policies. It is clear that he regarded them as providing an adequate basis on which to make 
his decision, in accordance with his duties under section 70(2) of the 1990 Act and section 
38(6) of the 2004 Act.  

 
60. The inspector’s reasoning is underpinned by the provisions of Policy 8 and Policy 9. He 

referred to Policy 8 in paragraph 5 of his decision letter as the starting point for his 
discussion of housing land supply. And he referred to Policy 9 throughout his discussion of 
the likely effect of the development on the Green Wedge, and by name in paragraphs 16, 
17, 19 and 24 and then again in his “Conclusion” in paragraph 29. When one reads his 
decision letter fairly as a whole there can be no doubt that he was able to base his decision 
on those two policies. He concluded that the proposal was in conflict with Policy 9, and 
that the other considerations he had to take into account, including the timing of the 
proposal and the present supply of housing land, were not such as to justify his granting 
planning permission. He was well aware that the Site Allocations DPD, once it was 
adopted, would add to the existing provisions of the development plan, and that the appeal 
site might gain an allocation within it. He took this possibility into account but gave it 
“limited” weight (paragraph 13 of his decision letter).  
 

61. That was a typical exercise of planning judgment in a case of this kind. The point that 
matters here, however, is that it was an exercise of planning judgment shaped by the 
relevant provisions of the development plan, just as Parliament envisaged when it enacted 
section 38(6) of the 2004 Act. This was a case of the kind one would expect normally to 
see under the plan-led system, a case in which the plan was neither absent nor silent. The 
inspector did not, for that reason, have to resort to the approach required by paragraph 14 of 
the NPPF of granting planning permission unless either the harm “significantly and 
demonstrably” outweighed the benefits or specific policies of the NPPF suggested refusal.  

 
62. But in fact the inspector did nothing less than he would have had to do if he had 

approached his decision on the basis that the plan was absent or silent – in spite of the 
existence of Policy 8 and Policy 9 of the core strategy. Even then he would not have been 
free to ignore those policies. He would have had to have regard to them, because section 
70(2) of the 1990 Act and section 38(6) of the 2004 Act compelled it. He would have had 
to weigh the proposal’s conflict with Policy 9 against any advantages he could see in 
granting planning permission. He did that. For the reasons he gave he concluded that the 
harm he saw in the proposed development – its conflict with Policy 9 and its prematurity to 
the Site Allocations DPD – was such that planning permission for it should not be granted. 

Bloor Homes East Midlands Limited v Secretary of State for Communities and Local Government [2014] EWHC 754 (Admin)238



 

He did not put his conclusions in the language of paragraph 14 of the NPPF. He did not say 
that the “adverse impacts” of the development would “significantly and demonstrably 
outweigh the benefits”. But that was the effect of the conclusion he stated crisply in 
paragraph 29 of his decision letter.     

     
63. Should the inspector have stated his conclusion on whether the plan was absent or silent, 

just as he expressed his view that the plan was up to date – in paragraph 15 of his decision 
letter? I do not believe so. He could have added a sentence to paragraph 29 of his letter 
saying he had been able to make his assessment of the planning merits of the proposed 
development in the light of extant development plan policy, which was not only up to date 
but also neither absent nor silent. But in my view that was wholly unnecessary. The only 
way one can read the decision letter is that the inspector did not have to contend with the 
absence or silence of the development plan, and that he had rejected Bloor’s argument to 
the contrary. He did not have to say more than he did. His reasons are not defective.  

 
64. This ground of Bloor’s application therefore fails. 

 
 

Issue (2) – the five-year supply of housing land 
 
The NPPF – housing need and the five-year supply of housing land 

 
65. Paragraph 159 of the NPPF says that planning authorities should have “a clear 

understanding of housing needs in their area”. They should “prepare a Strategic Housing 
Market Assessment to assess their full housing needs …”. The Strategic Housing Market 
Assessment “should identify the scale and mix of housing and the range of tenures that the 
local population is likely to need over the plan period”, which “meets household and 
population projections, taking account of migration and demographic change”, “addresses 
the need for all types of housing”, and “caters for housing demand and the scale of housing 
supply necessary to meet this demand.”  
 

66. In the part of the NPPF dealing with the delivery of sustainable development, in section 6 – 
“Delivering a wide choice of high quality homes” – paragraph 47 says this: 

 
“To boost significantly the supply of housing, local planning authorities should: 

 
• use their evidence base to ensure that their Local Plans meet the full, objectively 

assessed needs for market and affordable housing in the housing market area, as 
far as is consistent with the policies set out in this Framework, including 
identifying key sites which are critical to the delivery of the housing strategy 
over the plan period; 

 
• to identify and update annually a supply of specific deliverable sites sufficient to 

provide five years worth of housing against their housing requirements with an 
additional buffer of 5% (moved forward from later in the plan period) to ensure 
choice and competition in the market for land. Where there has been a record of 
persistent under delivery of housing, local planning authorities should increase 
the buffer to 20% (moved forward from later in the plan period) to provide a 
realistic prospect of achieving the planned supply and to ensure choice and 
competition in the market for land. 
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…  

 
• for market and affordable housing, illustrate the expected rate of housing 

delivery through a housing trajectory for the plan period and set out a housing 
implementation strategy for the full range of housing describing how they will 
maintain delivery of a five-year supply of housing land to meet their housing 
target; … 

 
…”.  

 
The footnote to the reference to “a supply of specific deliverable sites” in the first bullet 
point in that paragraph says this: 

 
“To be considered deliverable, sites should be available now, offer a suitable location 
for development now, and be achievable with a realistic prospect that housing will be 
delivered on the site within five years and in particular that development of the site is 
viable. Sites with planning permission should be considered deliverable until 
permission expires, unless there is clear evidence that schemes will not be 
implemented within five years, for example they will not be viable, there is no longer 
a demand for the type of units or sites have long term phasing plans.” 

 
67. In the recent decision of the Court of Appeal in Hunston v Secretary of State for  

Communities and Local Government [2013] EWCA Civ 1610, a case in which the 
application of paragraph 47 of the NPPF had had to be applied in the context of housing 
development proposed in the Green Belt, Sir David Keene said (in paragraph 6 of his 
judgment) that there is “no doubt … that in proceeding their local plans, local planning 
authorities are required  to ensure that the “full[,] objectively assessed needs” for housing 
are to be met, “as far as is consistent with policies set out in this Framework””. In that case 
the inspector had gone wrong by adopting “a figure for housing requirements below the full 
objectively assessed needs figure until such time as the Local Plan process came up with a 
constrained figure” (paragraph 26). This had led her to find that there was no shortfall in 
housing land supply in the district (paragraph 27). If she had followed the correct approach, 
she would have found that there was such a shortfall because the supply fell below the 
objectively assessed five year requirement” (ibid.).  
 

68. Paragraph 49 of the NPPF states: 
 

“Housing applications should be considered in the context of the presumption in 
favour of sustainable development. Relevant policies for the supply of housing should 
not be considered up-to-date if the local planning authority cannot demonstrate a five-
year supply of deliverable housing sites.”  

 
69. The policy in paragraphs 47 and 49 of the NPPF, and its relevance to the application of the 

policy in paragraph 14, was considered by Males J. in the Tewkesbury case (see paragraph 
25 above). He concluded:  

 
“20. Accordingly, both before and after the issue of the NPPF, the need to ensure a 
five year supply of housing land was of significant importance. Before the NPPF the 
absence of such a supply would result in favourable consideration of planning 
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applications, albeit taking account also of other matters such as the spatial vision for 
the area concerned. After the NPPF, if such a supply could not be demonstrated, 
relevant policies would be regarded as out of date, and therefore of little weight, and 
there would be a rebuttable presumption in favour of the grant of planning permission. 
All of this would have been well understood by local planning authorities. An 
authority which was not in a position to demonstrate a five year supply of housing 
land would have recognised, or ought to have recognised, that on any appeal to the 
Secretary of State from a refusal of permission there would be at least a real risk that 
an appeal would succeed and permission would be granted. 
 
21. That is not to say, however, that the absence of a five year housing land supply 
would be conclusive in favour of the grant of planning permission. It may be that the 
NPPF, with its emphasis in paragraph 47 to the need “to boost significantly the supply 
of housing”, placed even more importance on this factor than PPS3 had done, but 
whether or not that is so, in both regimes the absence of such a supply was merely one 
consideration required to be taken into account, albeit an important one.”   

 
 

The core strategy inspector’s report 
 

70. In his report dated 27 November 2009 the inspector who had held the examination into the 
core strategy offered his conclusions on the topic of “Housing Land Supply”. In those 
conclusions he said: 
 

“3.42 The [core strategy] sets out the broad framework for development, and the detail 
of specific sites will be provided by the Site Allocations DPD which is due for 
Examination in 2010. I am satisfied that the Council’s LDS demonstrates that it has 
put in place a process which will meet the housing land supply requirements of PPS3. 
 
3.43 The revised trajectory shows shortfalls in housing delivery against the annual 
apportionment of 450pa given in the EMRP in the years 2006-2008, 2009/10, and in 
2012-2017. However, those shortfalls are made good in the years post-2017/18 when 
the major developments in the [Sustainable Urban Extensions] come on stream fully, 
and the trajectory shows a surplus of dwellings by the end of the Plan period. 
 
3.44 PPS3 requires that sufficient ‘deliverable’ sites are identified in the first 5 years 
from adoption. The revised trajectory shows a cumulative provision of [2,288] 
dwellings in the period 2010-2015, compared with the EMRP apportionment of 
[2,250] dwellings. Those sites are considered by the Council to be ‘deliverable’ and 
‘developable’ in the terms set out in paragraphs 54-57 of PPS3. The submission draft 
therefore makes sufficient provision for the first 5-years from adoption of the [core 
strategy], subject to detailed allocations made in the [Site Allocations DPD]. 
 
3.45 … Data held by the Council demonstrate that about 3% of extant planning 
permissions have expired before development takes place over the past 3 years. 
However, given the current uncertainties in the development market I consider that 
figure could rise in the next few years, and I propose to discount the small site 
commitments by about 10% (i.e. to 80 dwellings pa) to reflect that situation and to 
ensure that the [core strategy] is based on robust evidence … . Consequently, the 
overall housing provision for the period 2010-15 would reduce to [2,258] dwellings. 
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That figure would still provide the 5 year supply required by PPS3. Subsequent to 
2014 it would be appropriate to apply a smaller discount of about 5% to any small site 
commitments to reflect an anticipated upturn in the housing market. A consequent 
revision is necessary to the Small Site Commitments shown in Table 1, which should 
be reduced to 400.” 

        
 

Bloor’s case at the inquiry 
 

71. In his proof of evidence Mr Bateman presented a table, Table 1, in which he compared 
actual dwelling completions with forecast completions on the basis of the data in the 
Annual Monitoring Reports for the borough in each year between 2006 and 2011 and the 
2012 Residential Land Availability Monitoring Statement. This, he said, showed that the 
Council had “a persistent under delivery of housing”, so that the 20% buffer referred to in 
paragraph 47 of the NPPF needed to be added to the requirement figure (paragraph 7.9). 
 

72. Mr Bateman used the Sedgefield approach to the calculation of the housing land supply. He 
explained why (in paragraph 7.11 of his proof of evidence): 

 
“The Sedgefield approach is utilised rather than the residual approach because it 
seeks to ensure housing is provided as quickly as possible and it therefore accords 
with the views of the government as set out in the NPPF to boost significantly the 
supply of housing … . It also accords with the view of the government in the March 
2011 Ministerial Statement which refers to a “call for action on growth” and “a 
pressing need to ensure that the planning system does everything it can to help 
secure a swift return to economic growth”. The approach of utilising a residual 
approach to dealing with the shortfall to date would in effect be compounding past 
under delivery directly contrary to boosting housing supply.” 

 
73. Mr Bateman sought to strengthen that part of his evidence with four appeal decisions in 

which the Sedgefield method had been favoured by the Secretary of State or his inspector: 
a decision of the Secretary of State in April 2011, dismissing an appeal and refusing 
planning permission for a development of 300 dwellings on a site at Moreton-in-Marsh in 
Gloucestershire, in which the Secretary of State had agreed with his inspector that the 
residual method of assessment was inappropriate, and that – in Mr Bateman’s words – “the 
shortfall in housing should be addressed promptly rather than to be allowed to run on for 
potentially 20 years”; an appeal decision of the Secretary of State, in June 2011, on 
proposed housing development on a site in Andover in Hampshire; a decision made by an 
inspector in August 2012 – several months after the publication of the NPPF – allowing an 
appeal and approving a proposal for development including up to 70 dwellings at 
Honeybourne in Worcestershire, in which the inspector said that in his view it was 
“inconsistent with Planning for Growth and [paragraph 47 of the NPPF] to meet any 
housing shortfall by spreading it over the whole plan period”, rejected the local planning 
authority’s use of “the residual method”, and adopted “the Sedgefield approach”; and the 
decision of the Secretary of State in October 2012 allowing an appeal and granting 
planning permission for development including up to 800 dwellings at Shottery in 
Warwickshire, in which he endorsed his inspector’s conclusion that the policy of the NPPF 
to boost significantly the supply of housing “implies dealing expeditiously with a backlog” 
and that “[the] backlog should therefore be added to the 5 year requirement” (paragraph 
7.12).    
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74. Mr Bateman argued that the calculation of the future housing land requirement should be 

based on the latest information in the 2008 household projections and on the Chelmer 
model calculations (paragraphs 7.13 to 7.55). He concluded (in paragraph 7.55): 

 
“Utilising the most up to date information available, the 2008 projections, and using 
the Chelmer model to forecast housing requirements … indicates that the minimum 
appropriate level of house building should be 9,460 dwellings 2006 to 2026 (not 
including unmet need). Taking account … of the shortfall in provision 2006 to 2012 of 
575 dwellings gives a need to provide 2012 to 2017 2,940 dwellings or 588 per 
annum. When a 5% is added in accordance with the NPPF, the figure is raised to 
3,087 dwellings. A 20% buffer increases the figure to 3,528 dwellings.” 

 
75. To summarize the supply of housing land in the borough at April 2012 Mr Bateman 

presented a table – Table 5. This showed the significance of discounting the delivery of 
housing on large sites with planning permission by 10% and also a 10% discount on the 
Barwell sites, which was to reduce the Council’s total supply figure of 2,535 to the figure 
contended for by Mr Bateman, which was 2,337.  
 

76. Mr Bateman said the 10% discount on large sites was made because “it is unlikely all will 
be built in the five year period for a variety of reasons” (paragraph 7.61 of his proof of 
evidence). The Council did not accept the 10% discount on large sites, though it did 
discount the delivery on small sites by 10% (ibid.). Mr Bateman explained some of the 
reasons why delivery on large sites does not always match the level of the number of 
dwellings for which planning permission was granted (in paragraph 7.62 of his proof): 
 

“The NPPF requires sites to be deliverable and achievable. Sites with permission can 
easily move from one period into another due to market and other constraints (such as 
ownership, difficulty with access, problems with land conditions etc.). Sites may have 
gained permission purely as a valuation exercise with no intention of being built, 
particularly small sites. In addition, in an adverse market there can be redesigns on 
sites to improve their viability. This is particularly the case at present, where there is, 
for example, little market for apartments and redesigns are taking place to provide 
different forms of housing in response to the market. Such redesigns with larger 
housing types with gardens will reduce density. In particular the figure for permissions 
includes a number of dwellings on large sites and it is considered to be quite ambitious 
for these to be provided in the five year period, even at a level of 50 dwellings per 
annum. The appellants consider therefore it is reasonable to allow for a 10% discount 
on sites with permission. …”  

 
77. Mr Bateman said that the 10% discount was supported by “Housing Land Availability”, a 

paper published by the Department of the Environment in 1995, and had been accepted in 
the appeal decisions on the proposals at Moreton-in-Marsh and Honeybourne, and in the 
decision on proposed development at Moat House Farm at Marston Green in Solihull 
(ibid.).  
 

78. A further point made by Mr Bateman in support of the 10% discount was that “often the 
figure to be provided on a site at outline stage can be significantly different to the reserved 
matters figure”. This was so, for example, in the development of a site on Leicester Road, 
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Hinckley, “where permission was granted on appeal for 232 dwellings but … the reserved 
matters approval is for only 184 dwellings” (paragraph 7.63).    
 

79. Mr Bateman emphasized the difference between the 10% discount figure and the buffer of 
5% or 20% (in paragraph 7.64 of his proof of evidence): 

 
“It is also important to be clear that the 10% figure here is not the same as the buffer 
of 5 or 20% that is brought forward from the rest of the plan period. The 10% figure 
relates to the inevitable difficulties in bringing all sites identified through in the time 
period. Sites will lapse, and viability issues will change. The buffer figure relates to 
the problems in under delivery in the past. In this respect it is relevant to note that in 
respect of using even the lowest assessment of the overall housing requirement the 
Authority already has a shortfall in provision from 2006 of some 437 dwellings.”  

 
80. For the Barwell Sustainable Urban Extension Mr Bateman had taken a similar approach. 

Because there was a “potential for there to be problems with … delivery over the period 
and therefore a 10% discount has been applied” (paragraph 7.65). 
 

81. Mr Bateman’s conclusion of the question of whether or not there was a five-year supply of 
housing land was that, on his figures, there was a supply of between 2.81 and 4.35 years, 
which would reduce to between 2.67 and 4.14 years if a 5% buffer was included, and to 
between 2.49 and 3.62 years with a 20% buffer (paragraph 7.71). On the Council’s figures, 
there was a supply of between 3.05 and 4.72 years, which would reduce to between 2.9 
years and 4.49 years with a 5% buffer, and to between 2.7 and 3.39 years with a 20% buffer 
(paragraph 7.72).  
 

82. In his closing submissions Mr Cahill said that the question of whether or not there was a 
five-year supply of housing land turned on three contentious matters, namely “Discounts on 
large sites”, “Sedgefield or Liverpool”, and “5% or 20% buffer” (paragraph 17). Bloor 
needed to succeed on only one of these three matters for it to be shown that the Council had 
less than a five-year supply (ibid.).  

 
83. A 10% discount on large sites had been adopted in the three appeal decisions to which Mr 

Bateman had referred – the decisions on the proposals at Moreton-in-Marsh, Honeybourne 
and Marston Green (paragraph 18). The Council’s planning witness, Ms Whettingsteel, had 
conceded that there was “a compelling logic” in the 10% deduction (paragraph 19). Mr 
Cahill reminded the inspector that Ms Whettingsteel had not been able to point to any 
appeal decision made after the publication of the NPPF in which the Liverpool method had 
been preferred to the Sedgefield (paragraph 20). In cross-examination she had 
acknowledged “the logic of the Sedgefield approach” (paragraph 21). As for the 5% or 20% 
buffer, Ms Whettingsteel had agreed in cross-examination that the annual target of 450 
completions had been met only once in the last six years; that the average annual figure of 
completions over those six years was 377 – a 17% deficit, which she had conceded was “a 
substantial shortfall”; and that of the 2,700 dwellings required in that six year period, only 
2,263 had been provided – a deficit of 437, which was, she had accepted, “a substantial 
deficit” (paragraph 22). In concluding this part of his speech, Mr Cahill submitted that the 
Council did not have a five-year supply of housing land (paragraph 24). He said the 
information Mr Bateman had given about the 2008 household projections and the Chelmer 
model calculations had been provided “in accordance with the [NPPF’s] preference [in 
paragraph 159] for the most up to date information” (ibid.). However, he said, “[for] the 
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purpose of the [five-year] calculation [Bloor] is content to rely on the figures based on the 
[regional strategy] in the first of the three columns in the relevant [tables]” (ibid.). He 
submitted that under the policy in paragraphs 47 and 49 of the NPPF Bloor’s proposal 
“must be tested with the mechanism indentified in [paragraph] 14”, and that this should 
result in planning permission being granted (paragraph 25). 
 
 

The Council’s case at the inquiry 
 

84. At the inquiry the Council contended that it had a five-year supply of housing land – 5.02 
years – and that its “housing supply policies are therefore up-to-date” (paragraph 5.11 of 
Ms Whettingsteel’s proof of evidence). It was able to “demonstrate that there [was] not a 
persistent history of under-delivery”, and “on the contrary, [its] supply of land for housing 
is adequate and is steadily improving” (ibid.).  
 

85. Ms Whettingsteel acknowledged that there were two methods that could be used to 
determine whether the Council had a five-year supply of housing land – “[the] Liverpool 
(residual) method, which spreads the shortfall from previous [years’] under provision over 
the remainder of the Plan period and the Sedgefield method which places the shortfall into 
the next five years supply” (paragraph 7.55). She compared these two methods. The 
Sedgefield method, she said, is designed to cure housing shortfall immediately, in 
circumstances where [local planning authorities] have exhibited a failure to respond 
positively to the NPPF’s intent to deliver economic growth with the requisite sense of 
urgency” (paragraph 7.56). The Liverpool method, by contrast, “takes a more measured 
approach allocating any shortfall over the life of the plan”, and “is appropriate where there 
is not a severe shortfall and the Council’s [policy] is to inject a significant supply of 
housing land within the plan period” – for example, “through the designation of a 
Sustainable Urban Extension …” (paragraph 7.57). The Council considered the Liverpool 
method “more appropriate”, because it could demonstrate a five-year supply of housing 
“(5.02 years)”, did not have “a persistent history of under-delivery” and “the current supply 
of land for housing is adequate and is steadily improving” (paragraph 7.58). Ms 
Whettingsteel said the inclusion of the Sustainable Urban Extensions in the five-year 
housing supply was justified because they had been included in the core strategy 
(paragraph 7.59). Area action plans for those two sites were being prepared (ibid.). 
 

86. Ms Whettingsteel used the Liverpool method in her calculation of the Council’s housing 
land supply. In her Table R1 – “Residual Method with no buffer” she showed a housing 
land supply of 5.27 years. She acknowledged that the NPPF requires local planning 
authorities to “boost significantly” the supply of housing “and recommends a buffer of 5% 
against their housing requirements” (paragraph 7.62). She therefore produced another table, 
Table R2 – “Residual Method with 5% buffer ([the] Council’s preferred method as at April 
2002)”, which showed a supply of 5.02 years. She said it was only when a local planning 
authority had “a persistent record of under-delivery of housing that an increase of 20% is 
required” (paragraph 7.63). She pointed out that in the 11 years since 2011 the Council had 
met the relevant annual housing delivery target four times, and that in the last three years 
since the adoption of the core strategy “the annual target has not been met due to the recent 
housing market downturn, rather than a lack of a suitable strategy for housing 
delivery”(ibid.). Nevertheless, “[for] completeness”, she had calculated the housing land 
supply using a 20% buffer. She presented this alternative calculation in her Table R3 – 
“Residual Method with 20% buffer”. It showed a supply of 4.39 years. Even if this was the 
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appropriate calculation there would not be “a short supply sufficient to outweigh the need 
to protect the open and undeveloped character of the [Green Wedge] between Ratby and 
Groby” (paragraph 7.69). To provide “a robust assessment” she had calculated the housing 
land supply using the Sedgefield method, both with and without buffers of 5% and 20% 
(paragraphs 7.70 to 7.72). With no buffer the supply would then be 4.72 years (Table S1 – 
“Sedgefield Method with no buffer”), or 4.49 years (Table S2 – “Sedgefield Method with 
5% buffer”), or 3.94 years (Table S3 – “Sedgefield Method with 20% buffer”). Ms 
Whettingsteel ended this part of her proof of evidence with this observation (in paragraph 
7.72): 

 
“Whichever method is accepted as being correct, the Council’s view is that any 
shortfall in the supply of housing is, in the case of the appeal site, in any event 
outweighed by the development plan policies, which militate against its development.” 

 
87. In his closing speech Mr Leader referred to the three main strands in Bloor’s argument that 

the housing land supply was less than five years. Bloor had tried to prove this, he said, by 
arguing that, even if housing need was defined by the regional spatial strategy and the core 
strategy, the supply was less than five years if :  
 

“(i) a 10 per cent discount is applied to the stock of planning permissions; and (or), 
 
(ii) … the existing shortfall in the number of completions is required to be made up 
over the next five years – the Liverpool v Sedgefield debate; 
 
(iii) a 20 per cent rather than a 5 per cent buffer is applied.”  

 
Mr Leader submitted that Bloor’s approach to the calculation of the supply of housing land 
was “wrong”. 
 

88. In his submissions on the 10% deduction for larger sites contended for by Bloor Mr Leader 
referred to the appeal decisions on the proposals at Moreton-in-Marsh, Honeybourne and 
Marston Green on which Mr Bateman had relied in his evidence. He submitted that “[the] 
assistance … to be drawn from appeal decisions turns on the similarity of their context 
compared with the appeal proposal”, that the “circumstances of the decisions referred to by 
Mr Bateman bear no similarity to those in Groby”. In each of those cases the regional 
spatial strategy had been subject to a formal review. So the inspectors “felt compelled to 
adopt the housing allocations set out in each draft [regional spatial strategy] and test each 
party’s assessment of need in relation to those in each review”. In each case a live issue 
was the extent to which the stock of planning permissions was likely to be deliverable, and 
each inspector had to consider whether the stock of planning permissions be discounted by 
10%. The situation here was different. In the borough of Hinckley and Bosworth the 
regional spatial strategy and the core strategy were up to date. So there was “no need to 
reassess housing need”. That was set out in the core strategy. Nor was there any need to 
estimate “the attrition of the stock of planning permissions by applying a rule of thumb”. 
Mr Leader then said this: 

 
“Instead, the Council discusses the number of dwellings that each consent will deliver. 
That having been done in the [Annual Monitoring Review] that forms the basis of the 
parties’ assessment of the five year [housing land supply. There] is no need to guess 
what the discount ought to be; it might reasonably be assumed that each developer 
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would have a good idea about the number of homes they will deliver. In the 
circumstances, the application of a 10 per cent discount would be to apply a double 
discount. That would plainly be inappropriate.” 

 
89. On the question “Liverpool or Sedgefield?” Mr Leader made five main points. First, he said 

that the NPPF does not specify a particular method for “the treatment of any existing 
shortfall in the delivery of new homes”. The Andover appeal decision indicated that the 
approach was “a matter of judgment, which will turn on the circumstances of each case”. 
Secondly, in the circumstances of this case it was “reasonable to make up the shortfall over 
a longer period”. The core strategy inspector had “anticipated that there would be a 
shortfall in housing delivery in 2006-2008, 2009/2010 and 2012-2017”, because of the 
likely delay in bringing forward the two Sustainable Urban Extensions, but had “accepted 
that this shortfall would be made good after 2017/2018 and that a surplus would be 
delivered by the end of the plan period”. He had therefore found the core strategy’s 
proposals for housing “justified and effective”. Bloor had not disputed the ability of the 
Sustainable Urban Extensions to “make good the planned shortfall in delivery”. Thirdly, in 
the last two years house builders had not been able to match the recent increase in supply 
with completions. This “may well be a result of the recession”, as the core strategy 
inspector had foreseen. Fourthly, “[in] the particular circumstances of Hinckley and 
Bosworth there can … be a high degree of confidence that sufficient land will come 
forward for development in the near future”. So the “issue is more one of whether house 
builders can respond”. Fifthly, therefore, there was “no merit in departing from the planned 
approach set out in the up-to-date [core strategy]”, and “[in] this case the Liverpool 
approach is thus a reasonable methodology for dealing with the shortfall in housing land 
supply”.    

 
90. Mr Leader submitted that a 20% buffer was “only required where there is a record of 

persistent under-delivery”, a concept not defined in the NPPF. He referred to the appeal 
decisions produced by Mr Bateman, which, he said, “illuminate some helpful principles”. 
He mentioned the appeal decision on the proposal at Shottery, in which, he said, “the 
inspector found that a moratorium on the grant of planning permission because of a period 
of over-supply meant that a “significant shortfall against the Council target between 2008 
and 2012 did not warrant a 20% buffer”. In this case too the shortfall in housing land 
supply was “planned”, and it should be treated in the same way as in the Shottery case. A 
planned shortfall was not the only reason for applying a 5% buffer. Mr Leader referred to 
other appeals, at Torbay and Stratford-upon-Avon, in which a buffer of 5% had been 
accepted because “under-delivery was ascribed to the current economic crisis”. In Hinckley 
and Bosworth “under-delivery” was “probably attributable to the economic downturn”. 
Bloor had not produced any evidence to the contrary. In this case, therefore, it was 
“appropriate to attach a 5% buffer”. If the market could not respond there would be “little 
purpose in bringing forward land from later in the plan period; it plainly cannot be 
developed now but it may be [that] conditions will improve in later years when the balance 
of 15% may be utilised.”     

 
 

Submissions 
 

91. Mr Cahill submitted that paragraph 49 of the NPPF is clear. Relevant policies for the 
supply of housing should not be considered up to date if the local planning authority cannot 
demonstrate a five-year supply of deliverable housing sites. A failure to demonstrate this 
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means that the presumption in favour of sustainable development set out in paragraph 14 of 
the NPPF is triggered. As the Court of Appeal’s decision in Hunston shows, an authority 
must identify what paragraph 47 of the NPPF calls the “full, objectively assessed housing 
needs” for its area. In this case the Council’s claimed supply of housing land would fall 
below five years if Bloor had made good any one of the several arguments on which it 
relied. The inspector had to understand each of those arguments and deal with them all. But 
he did not. He failed to see that the Council did not have a five-year supply of deliverable 
housing sites, or, at least, that there could be no confidence that it did, and that the 
presumption in favour of planning permission in paragraph 14 of the NPPF had to be 
applied. 
 

92. The inspector called the Sedgefield and Liverpool methods of assessment “predictive 
models” (in paragraph 7 of his letter). That is not what they are. They determine how one 
should deal with past shortfalls in housing supply. The inspector’s reference to “predictive 
models” shows that he failed to understand Mr Bateman’s evidence on a different aspect of 
the five-year supply calculation, namely the use of the 2008 household projections and the 
Chelmer model calculations, both of which are truly concerned with “predictive” 
assessment. The use of the Liverpool method in this case found no support in the core 
strategy inspector’s report. The core strategy inspector had been assured by the Council that 
the Site Allocations DPD making site allocations would be examined by 2010 (paragraph 
3.42 of his report). He had clearly expected a five-year supply to be maintained throughout 
the core strategy period by allocations being made in the Site Allocations DPD. In Bloor’s 
appeal the inspector was told that there were no decisions since the publication of the NPPF 
in which the Liverpool method had been used. He was shown several decision letters in 
which the Sedgefield method had been preferred (see paragraph 73 above). His choice of 
the Liverpool method was inconsistent with those decisions. If he was not going to follow 
them he had to explain why. 
 

93. The inspector failed to address the argument put forward by Mr Bateman (in paragraphs 
7.13 to 7.55 of his proof of evidence), and supported by government policy in paragraphs 
50 and 159 of the NPPF, that the figures for housing land provision in the core strategy 
should be updated in the light of the 2008 household projections and by the use of the 
Chelmer model calculations. This exercise showed that the housing land supply fell well 
below the required five-year supply (columns 2 and 3 of Table 5 in Mr Bateman’s proof of 
evidence).   

 
94. The inspector said (in paragraph 8 of his letter) that Bloor had suggested “that the 5% 

buffer is insufficient and that a 10% or 20% buffer would be more appropriate”. The 
inspector saw “some force” in this suggestion, acknowledging that “the Council can only 
show a supply marginally in excess of five years”. But he seems to have rejected the “10% 
or 20% buffer” in favour of the Liverpool method. Bloor did not argue for a buffer of 
between 10% and 20%. A 10% buffer has nothing to do with the Government’s policy in 
paragraph 47 of the NPPF. Bloor was arguing for a 20% buffer, which is supported by 
paragraph 47 “[where] there has been a record of persistent under delivery of housing”.  

 
95. Bloor was also arguing for a 10% discount to be applied to the identified supply of housing 

from larger sites to reflect the fact that, for various reasons, such sites do not yield housing 
at the predicted rate. The inspector’s approach was muddled. What is clear, however, is that 
he confused the buffer and the discount, despite Mr Bateman explaining the distinction 
between them (in paragraph 7.64 of his proof of evidence). He took no account of the 10% 
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discount. Had he done so he could not have concluded that there was a five year supply of 
housing land.   

 
96. Mr Leader and Mr Maurici submitted that Mr Cahill’s argument here is an attempt to repeat 

Bloor’s case on housing land supply in the appeal, in the hope of a different outcome. The 
various contentions made by Mr Bateman in his evidence on the supply of housing land, on 
which Mr Cahill now relied in his submissions to the court, were all clearly rejected by the 
inspector – either explicitly or implicitly. But it should be remembered that the disputes at 
inquiry – about the appropriate method for assessment, whether a buffer ought to be added 
to the requisite supply and, if so, how large a buffer, and the need for a discount to be 
applied to the number of new homes in prospect on larger sites – were not principal 
controversial issues in their own right. They were subsidiary to the first of the two main 
issues identified by the inspector, the adequacy of the supply of housing in the borough, on 
which he reached a clear conclusion (in paragraph 11 of his letter). Mr Cahill’s various 
criticisms of the inspector’s analysis amount to no more than a disagreement with that 
conclusion.  
 

97. The inspector identified the main dispute between the parties as being between the two 
methods of assessment (paragraph 7 of his letter). He gave clear reasons for preferring the 
Liverpool method, which he described as a “recognised way of calculating housing supply” 
(paragraph 9) and, in this case, “a reasonable basis for assessing future supply” (paragraph 
11) – the core strategy inspector’s conclusion that the initial shortfall would eventually be 
overcome when the Sustainable Urban Extensions at Shilton and Barwell were developed 
(ibid.), the progress that had been made with those projects (ibid.), the Council’s 
willingness to boost the supply of housing and its intention to allocate land in Groby (ibid.). 
The inspector had obviously accepted the evidence given by Ms Whettingsteel and rejected 
Mr Bateman’s. It was open to him to do that. His description of the alternative methods as 
“predictive models” in paragraph 7 of his letter was apt. It does not betray any 
misunderstanding of what those methods are and what they are for. They are predictive. 
Their purpose is to assess today how much land will be available for house building over 
the next five years. The criticism of what the inspector said about the core strategy 
inspector’s conclusions is wrong. As is clear from what he said in paragraphs 3.42 and 3.44 
of his report, the core strategy inspector did expect that there would be shortfalls in housing 
land supply in the early years of the core strategy period, but he also expected these 
shortfalls to be overcome (see paragraph 70 above). The inspector acknowledged that the 
preparation of the Site Allocations DPD had been delayed, and took this into account (in 
paragraph 10 of his letter). He referred to the appeal decisions in which the Sedgefield 
approach has been adopted (paragraph 8). He did not have to say more than he did to 
explain why he thought it right, in this case, to use the Liverpool method. The cases relied 
on by Bloor relied on were obviously distinguishable. They related to different local 
planning authorities, operating different policies on different sites in different 
circumstances.  
 

98. Bloor did not in the end rely on the 2008 population projections and the Chelmer model 
calculations in arguing that the Council lacked a five-year supply of housing land. Mr 
Leader said that Ms Whettingsteel had not been cross-examined on the 2008 household 
projections or on the Chelmer model calculations and Mr Bateman confirmed when he was 
cross-examined that he was content to rely on the level of housing need identified in the 
Regional Strategy, which the Council had used in the preparation of the core strategy. This 
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explains why Mr Cahill said what he did in paragraph 24 of his closing submissions (see 
paragraph 83 above).  
 

99. Although the inspector referred to “a 10% or 20% buffer” in paragraph 8 of his letter, rather 
than a buffer of 5% or 20%, this does not matter. What is clear is that he found the Council 
was able to show more than a five-year supply of housing land – 5.02 years – if a 5% buffer 
was applied (paragraph 7). He recognized that this was only “marginally in excess of five 
years”, and he took note of Bloor’s argument that a 5% buffer was therefore insufficient 
(paragraph 8). But he was not persuaded by it. 

 
100. One cannot infer from what the inspector said in paragraphs 7 and 8 of his letter that he 

must have confused the 10% discount with the 5% of 20% buffer, or that he must have 
ignored what had been said on either side about the 10% discount. In the submissions made 
for the Council in closing he had a sound basis on which to conclude that no discount was 
needed (see paragraph 88 above). If he had thought it necessary to apply a discount to the 
assumed delivery of housing on larger sites, as well as adding what he regarded as a 
sufficient buffer, he would have said so. 

 
 

Discussion 
 

101. Mr Cahill’s argument on this issue draws the court towards areas of planning judgment that 
were squarely within the remit of the inspector. Only in one respect do I think there is force 
in his submissions. Otherwise, the argument is mostly a rehearsal of Bloor’s case on the 
supply of housing land in its appeal, a case that was fully ventilated before the inspector 
and which he rejected.   
 

102. There are four main areas of complaint in this ground: first, the inspector’s choice of the 
Liverpool method, rather than the Sedgefield, for calculating the supply of housing land, 
despite the appeal decisions presented in evidence at the inquiry, in which the Sedgefield 
method had been preferred; secondly, the inspector’s alleged failure to deal with evidence 
and submissions inviting him to base his consideration of the need for housing land on the 
information in the 2008 household projections and the Chelmer model calculations; thirdly, 
his use of a 5% rather than a 20% buffer, which it is said was unreasonable in the 
circumstances of this case; and fourthly, his alleged failure to include in his assessment a 
discount of 10% for the delivery of housing on larger sites.  

 
103. Mr Maurici and Mr Leader said that all of these four matters were secondary issues, lying 

behind the primary issue, which was whether the Council could show a five-year supply of 
housing land. That is plainly right. But I do not accept, nor indeed did Mr Maurici and Mr 
Leader submit, that the inspector could confine the explanation he gave for his conclusions 
on housing land supply to a broadly stated conclusion that there was or was not a supply of 
that level.  

 
104. I also acknowledge that, as the inspector himself said, “[the] calculation of housing land 

supply is not an exact science” (paragraph 7 of his decision letter). Ascertaining how much 
land is truly available for housing development is not simply an arithmetical process. It 
requires assumptions to be made and judgment to be exercised. As Harrison J. said in R. 
(on the application of Spelthorne Borough Council) v Secretary of State for the 
Environment, Transport and the Regions [2001] 82 P. & C.R. 10 (in paragraph 39 of his 
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judgment), “[predictions] for the future necessarily involve assumptions which are made as 
the result of judgment and experience”. And as Hickinbottom J. said in Stratford-upon-
Avon District Council v Secretary of State for Communities and Local Government [2013] 
EWHC 2074 (Admin) (at paragraph 25 of his judgment), the calculation of housing need 
“is not the product of a mathematical exercise alone; it involves a series of planning 
judgments weighing a complex of material factors on the basis of all available evidence, 
including (where available) projections from different models”.  

 
105. Because the business of calculating the supply of housing land involves assumptions and 

judgment there will sometimes not be a single right answer to the question “Can the local 
planning authority demonstrate a five-year supply?” Often it will be perfectly clear what 
the answer is, even if there is a margin of dispute between applicant and authority. But 
since this question has considerable significance for the application of government policy 
in the NPPF, a robust calculation is essential. And in cases such as this, where the local 
planning authority’s ability to show a five-year supply depends on several variables, any 
one of which could make a decisive difference to the outcome if an assumption or 
judgment contrary to the authority’s were accepted, the need for clarity and precision will 
be vital.   

 
106. With those comments in mind I come to the specific criticisms made by Mr Cahill of the 

inspector’s handling of this issue. 
 

107. I do not see any force in Mr Cahill’s submissions about the inspector’s choice of the 
Liverpool method of assessment in preference to the Sedgefield. Both methods were well 
established as means of assessing the supply of housing land. The inspector knew that. He 
had evidence from either side urging him to accept one method or the other, for reasons 
that were fully explained, the Council contending for the Liverpool method, Bloor for the 
Sedgefield. I have referred to relevant passages in the evidence and submissions at the 
inquiry, which show how the argument was put on either side (see paragraphs 72, 73, 82 
and 83 above).  

 
108. Neither method is prescribed, or said to be preferable to the other, in government policy in 

the NPPF. In my view the inspector was free to come to his own judgment on this question. 
In paragraphs 7 and 8 of his decision letter he referred to the essential characteristics of 
each method. In paragraph 7 he said the Liverpool method spreads any shortfall in supply 
in a given year over the remainder of the plan period, and is an appropriate method to adopt 
where there is not a severe shortage in supply. In paragraph 8 he described the Sedgefield 
approach as one that seeks to meet any shortfall earlier in the plan period. And he 
acknowledged Bloor’s assertion that this approach accords with the imperative of 
significantly boosting the supply of housing, stated in paragraph 47 of the NPPF.  
 

109. It seems clear therefore that the inspector understood the essential differences between the 
two approaches and was able to reach his own view on the method that was more 
appropriate in the circumstances of this case.  

 
110. Having referred in paragraphs 7 and 8 of his letter to the characteristics of the two methods, 

the inspector went on to say, in paragraph 9, that “the Liverpool model is a recognised way 
of calculating housing supply”. That observation, in itself, is not in dispute in these 
proceedings. The inspector based his choice of the Liverpool method on his consideration 
of the relevant facts, including the pattern and pace of housing provision planned for the 
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borough in the core strategy. That was the context here. The inspector plainly took the view 
that, in the circumstances of this case at the time of his decision, the Liverpool method was 
the better way to establish what the level of supply really was.  

 
111. The inspector gave significant weight to the core strategy inspector’s relevant conclusions, 

and, in particular, to his expectation that shortfalls in housing land supply in the early years 
of the core strategy period would later be overcome when the Sustainable Urban 
Extensions were developed. I do not accept that this was a misreading of the core strategy 
inspector’s conclusions in paragraphs 3.42 to 3.45 of his report (see paragraph 70 above). It 
was in effect, what he had said. But the inspector did not merely recite his colleague’s 
conclusion. He noted the progress that had been made with the Sustainable Urban 
Extensions at Shilton and Barwell (in paragraph 9 of his letter). And he expressly dealt with 
Bloor’s contention that the core strategy inspector’s conclusions were based on a promise 
that had now proved to be false – that sites would swiftly be brought forward by way of 
allocations in the Site Allocations DPD, which had now been delayed (paragraph 10 of the 
decision letter). He did not reject that contention out of hand, but noted that the inspector 
who had dismissed Bloor’s appeal in 2011 was himself aware of the delay that had 
occurred in the preparation of the Site Allocations DPD.  
 

112. The inspector explained why he shared the view of the core strategy inspector about early 
shortfalls in supply being corrected by large-scale housing development later in the core 
strategy period. He plainly had in mind the policy in paragraph 47 of the NPPF, which is 
cast in terms of a need “[to] boost significantly the supply of housing” and says that 
authorities should “use their evidence base to ensure that their Local Plan meets the full, 
objectively assessed needs” for housing in the relevant area, and identify a supply of sites 
“sufficient for provide five years worth of housing against their housing requirements …”. 
He referred to that policy explicitly in paragraph 8, and came back to it in paragraph 11, 
where he referred to the Council not being “averse to boosting the supply of housing”. 

 
113. Having set out the considerations weighing for and against either approach, the inspector 

went on, in paragraph 11 of his letter, to conclude that the Liverpool method provided “a 
reasonable basis for assessing future supply”. It was, in his opinion, a method congruent 
with the approach in the core strategy, and consistent with the aim of fulfilling the housing 
requirements identified there. That was a matter of judgment for him.  

 
114. I cannot say that this was an unreasonable judgment for the inspector to make. Other 

inspectors might have taken a different view in the same circumstances. There might have 
been good reasons for doing so. But that is not enough to sustain a challenge before the 
court. It lies within the territory of planning judgment, and the court will not go there.  
 

115. The inspector’s reasons on this matter are succinct, but that in itself is no criticism. Indeed, 
it is difficult to see what more he might have been expected to say.  
 

116. I should add that I see nothing beyond semantics in the criticism of the inspector’s 
description of the two methods of assessment as “predictive models” (in paragraph 7 of his 
letter). Whether that is an infelicitous description of them is neither here nor there. The 
inspector plainly knew what they were and the purpose for which they were used. If he had 
described them as “assessment methods” rather than “predictive models” that might have 
been more accurate. But the fact that he described them in the way he did does not go to the 
substance of his conclusions, nor does it leave his reasons obscure.  
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117. Mr Cahill does not succeed in showing that the inspector’s choice of the Liverpool method 

was bad as a matter of law by pointing to other appeal decisions, which were before the 
inspector, showing that elsewhere in England, in the particular circumstances of those 
particular cases, the Secretary of State or his inspector had preferred the Sedgefield 
approach. The inspector did not ignore those decisions. He referred to them in paragraph 8 
of his letter. In each of those decisions the inspector or the Secretary of State judged what 
the appropriate method of assessment would be. As Mr Maurici submitted, however, in 
none of them does one see the inspector or the Secretary of State exclude the Liverpool 
method as a potentially appropriate means of assessment, which could sensibly be adopted 
in another case if it was appropriate to do so. None of the decisions relied on by Mr 
Bateman dictated what the approach in another case should be. Each of those appeals, 
unsurprisingly, turned on its own particular facts as they were at the time of decision. Mr 
Maurici pointed out, for example, that in the appeal at Shottery, where the Secretary of 
State found, as the parties agreed, that there was a significant shortage in the supply of 
housing land, the inspector had noted (in paragraph 497 of her report) that there was no 
firm policy guidance on the correct approach to the assessment of housing land supply. She 
noted that the emphasis of the NPPF was on a significant boost in the supply of housing. 
She said that any backlog should be dealt with quickly. And she took the view that in the 
case before her there was no strong local reason for doing otherwise.  
 

118. I do not accept that the jurisprudence on consistency in decision-making suggests that in 
this case the inspector ought to have explained why he had differed in his approach from 
the inspectors and the Secretary of State in those other cases. This was not an instance of 
like cases having to be decided alike unless there was some explicit and cogent reason for 
deciding them differently. This was not, in truth, a case of an inspector departing from a 
previous decision, and having to explain why he was doing so. It was not a case of the facts 
and circumstances being indistinguishable from those in other appeals concerning other 
proposals on other sites where other facts and circumstances applied. If one takes the 
“practical test” referred to by Mann L.J. in the North Wiltshire case (see paragraph 19(7) 
above), which poses for a decision-maker the question “[Am] I necessarily agreeing or 
disagreeing with some critical aspect in the previous case?”, the response the inspector 
would have been entitled to give would have been that he was not. What he was doing was 
taking his own view in the circumstances of the case before him of how the supply of 
housing land ought to be assessed. This is the kind of issue described by Mann L.J. (ibid.) 
as being an area for “possible agreement or disagreement”, analogous, in my view, to one 
of the examples he gave, namely the “assessment of need”. In any event, I do not accept 
that the inspector was under the burden of explaining why he was not persuaded that in this 
case he should prefer, on the evidence and submissions he heard in the appeal, the same 
approach to assessment as had commended itself to the inspectors and the Secretary of 
State in those other cases.  

 
119. The next of Mr Cahill’s points concerns the inspector’s alleged failure to deal with the 

evidence on the 2008 household projections and the Chelmer model calculations. In my 
view this is not a good point. The 2008 household projections and the Chelmer model 
calculations provided in Mr Bateman’s evidence were, according to Mr Cahill’s 
submissions in closing at the inquiry, provided so as to satisfy the “preference [in the 
NPPF] for the most up to date information” (see paragraph 83 above). But Mr Cahill went 
on to make it clear that for the purpose of the calculation of housing land supply Bloor was 
content to rely on the figures in the column of the relevant tables in Mr Bateman’s evidence 
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– Table 4 (“Housing requirements using the Sedgefield approach”) and Table 5 (“Five year 
supply figures based on the Sedgefield approach”). Those figures were based on the total 
requirement of 9,000 new homes for the period 2006 to 2026 in the core strategy, a 
requirement derived from the regional strategy, rather than the 2008 household projections 
and the Chelmer model calculations.  

 
120. In view of that submission the inspector did not need to reach a conclusion on the 2008 

household projections and the Chelmer model calculations. He could confine his 
consideration of the rival arguments on housing land supply to the figures on which Bloor 
was content to rely. He did that. In doing so he did not commit any error of law. It was not 
incumbent on him to go further than he did. Bloor may now have had second thoughts 
about the value of the 2008 household projections and the Chelmer model calculations. In 
its appeal, however, Bloor did not base its argument on the supply of housing land upon 
that material. And I do not think the inspector’s failure to deal with it is a proper complaint 
to raise in these proceedings.  
 

121. I turn to the inspector’s consideration of the appropriate buffer. Again, I cannot accept Mr 
Cahill’s submissions. The relevant passage in the NPPF is in paragraph 47, which 
advocates the use of either a buffer of 5% “to ensure choice and competition in the market 
for land” or a buffer of 20%, if there has been “a record of persistent under delivery of 
housing” in the local planning authority’s area. The purpose of adding a 20% buffer in 
those circumstances is not only to ensure choice and competition in the land market but 
also “to provide a realistic prospect of achieving the planned supply”. The NPPF does not 
go further than that in what it says about the choice of the appropriate buffer. It does not 
preclude the use of a buffer of less than 5% or more than 20% or somewhere between those 
two levels. It leaves that to the discretion of the decision-maker.  

 
122. Adding a buffer of 20% or more will make a substantial difference to the required supply of 

housing land. A 5% buffer will make a difference, though much more modest. The question 
for the decision-maker in choosing the appropriate buffer, if there is dispute about that, will 
be the size of the buffer needed to ensure that the planned supply of housing land will be 
achieved. The focus will be on the concept of “persistent under delivery of housing”. The 
NPPF does not elaborate on that concept. This too is left for the decision-maker to judge. 
The word “persistent” seems to imply a failure to deliver the required amount of housing 
that has continued or occurred for a long time, though not necessarily through an 
authority’s deliberate default. Whether there has been a persistent under-delivery of 
housing will no doubt be contentious in many appeals by house builders and landowners 
against the refusal of planning permission by authorities naturally keen to defend their 
record in planning for housing development. Resolving that issue will be a matter for the 
planning judgment of the inspector who hears the appeal.  
 

123. In this case the inspector found that the Council could show a supply of housing land of 
more than five years, though only slightly more, if a 5% buffer was applied (paragraphs 7 
and 8 of his decision letter). He acknowledged that Bloor had argued that a 5% buffer was 
not enough, and, as he put it, that “a 10% or 20% buffer would be more appropriate”. He 
saw “some force” in that argument because, as he accepted, the Council could “only show a 
supply marginally in excess of five years” (paragraph 8). He evidently did not see the need 
for a buffer of more than 5%, because he accepted that the Council’s use of the Liverpool 
method of assessment was reasonable and that, on that basis, there would still be more than 
a five-year supply of housing land if a 5% buffer was applied. This is clear from what he 
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said on this matter in paragraphs 7, 8 and 9 of his decision letter. Leaving aside for the 
moment his reference to “a 10% or 20% buffer” in paragraph 8, I think this was a judgment 
he could properly make. It is in no way vulnerable in law. And the reasons given for it, 
subject to what I shall say about the inspector having introduced the idea of a 10% buffer, 
do not fall short of being both adequate and intelligible. 
 

124. The point that troubles me, however, is the inspector’s evident failure to deal with Bloor’s 
evidence and submissions, and the Council’s response to them, on the need to make a 10% 
discount from the notional delivery of housing on larger sites.  

 
125. In their closing speeches at the inquiry both Mr Cahill and Mr Leader made submissions on 

this as a point meriting consideration in its own right (see paragraphs 82, 83, 87 and 88 
above). It was, in truth, one of the main controversial aspects of the housing land supply 
issue. It was not merely a subordinate point. As both sides recognized, it was a matter of 
some significance in the calculation of the housing land supply, and in the crucial question 
in the first of the inspector’s two main issues, which was whether the Council was able to 
demonstrate that there was a five-year supply. 

 
126. Mr Bateman took care in his proof of evidence (in paragraph 7.64) to emphasize that the 

10% discount had nothing to do with the buffer, be it 5% or 20%, that had to be included in 
the land supply (see paragraph 79 above). In his evidence the 10% discount was a quite 
discrete factor. He may or may not have been right in pressing for it to be made. That is not 
for the court to decide. But there was nothing opaque in the way he described it. He firmly 
distinguished it from the buffer. He presented it as an additional and indispensable part of 
the assessment. The Council did not accept that. Ms Whettingsteel did not allow for the 
discount in her evidence, and in closing Mr Leader argued against it (see paragraph 88 
above).  

 
127. As Mr Maurici acknowledged, however, the inspector did not grapple with this point 

anywhere in his consideration of the issue of housing supply in his decision letter. There is 
simply no explanation of what he thought about it. Whether his reference to “a 10% or 20% 
buffer” reflects some confusion in his mind about Mr Bateman’s evidence on the 10% 
discount I cannot tell. Mr Maurici could not explain what it meant. What is clear, however, 
is that if the inspector intended his reference to “10%” to relate to the buffer, which is what 
he said, it could not also relate to the discount. And if he was intending to refer to the 
discount he would surely have said so. But he did not. So he either confused the discount 
with the buffer or he simply neglected to deal with it at all. Either way, he fell into error. 
He failed to address the evidence and submissions on the 10% discount in a satisfactory 
way.  

 
128. Mr Maurici submitted that the evidence given by Mr Bateman on the 10% discount in 

paragraphs 7.61 and 7.62 of his proof of evidence was of a general nature, a “rule of 
thumb”, rather than directed to the particular circumstances of large housing sites in the 
borough of Hinckley and Bosworth. He pointed to the footnote to paragraph 47 of the 
NPPF, which says that “[sites] with planning permission should be considered deliverable 
until permission expires …” (see paragraph 66 above). This, he said, creates a presumption 
of deliverability, rebuttable only by clear evidence to the contrary. And he said that in this 
case there was no such evidence. He also referred to Mr Leader’s submission in his closing 
speech at the inquiry – that the Council could gauge the amount of housing that would 
come forward on particular sites each year through the Annual Monitoring Report, and that 
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to incorporate a 10% discount in the land supply calculation would be double discounting 
(see paragraph 88 above). He said one could infer from the inspector’s acceptance of the 
Council’s land supply calculations, at the end of paragraph 7 of his letter, that he must have 
been unimpressed by Bloor’s case on the 10% discount.  
 

129. Mr Cahill’s response to these submissions was that the inspector did not adopt that 
reasoning, and even if he had adopted it he would have had to explain why he did so in the 
light of the evidence given by Mr Bateman that both generally and in Hinckley and 
Bosworth there has been a history of large sites not yielding as much housing as is 
approved in planning permissions. For example, Mr Bateman had referred, in paragraph 
7.63 of his proof, to the fact that although planning permission had been granted for 232 
dwellings on the site on Leicester Road in Hinckley, reserved matters approval had been 
sought for only 184 (see paragraph 78 above). As Lewis J. said in Cotswold District 
Council v Secretary of State for Communities and Local Government [2013] EWHC 3719 
(in paragraph 71 of his judgment), the question of whether the “10% lapse rate” was 
reasonable was “essentially a matter for judgment of the inspector”, a judgment that in that 
case the inspector had made. Mr Cahill said that an inspector who had been presented with 
evidence about the appropriateness of discounting the delivery of housing permitted on 
large sites had to exercise his judgment on that evidence and, having done so, had to share 
that judgment with the parties in his decision letter. In this case the inspector did not do 
that.    
 

130. Here, I think, Mr Cahill was right. I accept that the submissions made by Mr Leader in his 
closing speech at the inquiry might have given the inspector a solid basis for rejecting what 
Mr Bateman had said about the 10% discount in his evidence. But that, as I have said, is 
not a question that can be answered in these proceedings. It was a question for the 
inspector. And he did not come to grips with it, or at least he did not do so explicitly. In 
other cases this might not matter, if the presence or absence of a five-year supply of 
housing land is clear, regardless of any discount being made for the delivery of housing on 
larger sites with planning permission. This, however, was not such a case. Even on the 
most favourable view for the Council the five-year supply was tight. In the circumstances 
the contested 10% discount on large sites was a matter that required specific treatment in 
the inspector’s decision, leaving no doubt about his view, the reasons for it, and the 
consequence of it for the supply of housing land in the borough at the time of his decision – 
in particular whether it took the supply below the critical level of five years, and the extent 
of any surplus or deficit. It was not a matter the inspector could afford to ignore or on 
which his view could properly be left for the parties to read into his general conclusion on 
the question of the five-year supply. It was something he had to address. Unfortunately, he 
did not. 

 
131. If the inspector had accepted Mr Bateman’s evidence on the 10% discount, and even if all 

of his other conclusions on the supply of housing land had stayed the same, the effect on 
his consideration of this main issue in the appeal, and indeed on the outcome of the appeal 
itself, might have been significant. It would almost certainly have had some consequence 
for the operation of relevant policy in the NPPF. On the Council’s case the housing land 
supply was, the inspector said, only “marginally in excess of five years” (paragraph 8 of his 
letter), without any discount on the larger sites. In the calculations presented at the inquiry 
on behalf of the Council by Ms Whettingsteel the inclusion of a discount of 10% on the 
larger sites and on the Barwell Sustainable Urban Extension would have reduced the supply 
of housing land to less than the requisite five years.  
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132. If this had been the inspector’s conclusion it would have had several possible repercussions 

in the appeal. The inspector would then have had to look at the implications for this appeal 
of the policy in paragraph 49 of the NPPF, which says that policies for the supply of 
housing are not to be considered up to date if the authority is unable to demonstrate a five-
year supply of deliverable housing sites (see paragraph 68 above). The conclusion that 
there was less than a five-year supply of housing land might also have affected his 
conclusion on prematurity (in paragraph 15 of his decision letter). And it might have made 
a difference to his final conclusion on the merits of the proposal (in paragraph 29), in which 
he balanced the “housing supply situation” against the harm the development would cause 
to the Green Wedge and the conflict with Policy 9. In all of these respects the balance of 
advantage against disadvantage in the appeal might then have shifted in a significant way.   

 
133. In short, it would be unsafe to conclude that if the inspector had taken account of the 10% 

discount contended for by Bloor the result of the appeal would inevitably have been the 
same as it was. It might well have been, but I cannot be sure that it would.  

 
134. If, however, I am wrong in my view that the inspector failed to take into account the 10% 

discount, I would have to say that his reasons for rejecting it are entirely obscure. And 
because in my view this is, or might be, such a significant point, I could not conclude that 
his failure to give adequate reasons caused no prejudice to Bloor or that the prejudice was 
not substantial.  

 
135. This ground of the application therefore succeeds, though only to the extent that I have 

indicated.  
 

 
Issue (3) – prematurity 
 
Government policy on prematurity  

 
136. The Government provided guidance on the prematurity of proposals for development in 

“The Planning System: General Principles”, published in 2005. That guidance survived the 
publication of the NPPF and the consequent replacement of numerous national planning 
policy documents extant until then, and it was current at the time of the inspector’s decision 
on Bloor’s appeal. The relevant passage of the document is in paragraphs 17 to 19:    
 

“17. In some circumstances, it may be justifiable to refuse planning permission on 
grounds of prematurity where a DPD is being prepared or is under review, but it has 
not yet been adopted. This may be appropriate where a proposed development is so 
substantial, or where the cumulative effect would be so significant, that granting 
permission could prejudice the DPD by pre-determining decisions about the scale, 
location or phasing of new development which are being addressed in the policy in the 
DPD. A proposal for development which has an impact on only a small area would 
rarely come into this category. Where there is a phasing policy, it may be necessary to 
refuse planning permission on grounds of prematurity if the policy is to have effect.   
 
18. Otherwise, refusal of planning permission on grounds of prematurity will not 
usually be justified. Planning applications should continue to be considered in the light 
of current policies. However, account can also be taken of policies in emerging DPDs. 
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The weight to be attached to such policies depends upon the stage of preparation or 
review, increasing as successive stages are reached. For example:  

 
• Where a DPD is at consultation stage, with no early prospect of submission for 

examination, then a refusal on prematurity grounds would seldom be justified 
because of the delay which this would impose in determining the future use of 
the land in question. 

…  
 

19. Where planning permission is refused on grounds of prematurity, the planning 
authority will need to demonstrate clearly how the grant of permission for the 
development concerned would prejudice the outcome of the DPD process.” 

  
137. Policy relevant to the issue of prematurity appears in paragraph 216 of the NPPF, which 

says that “[from] the day of publication, decision-takers may also give weight to relevant 
policies in emerging plans”. The weight to be given to such policies will depend on “the 
stage of preparation of the emerging plan (the more advanced the preparation, the greater 
the weight that may be given)”, “the extent to which there are unresolved objections to 
relevant policies …”, and “the degree of consistency of the relevant policies … to the 
[policies of the NPPF] …”.  

Bloor’s case at the inquiry 
 

138. At the inquiry Bloor relied on the advice in paragraphs 17 to 19 of the Government’s 
guidance document. Mr Bateman pointed out that the Site Allocations DPD was “still some 
way from being submitted and considered at an EiP or being adopted”, and was therefore 
“of only little weight at present” (paragraph 6.86 of his proof of evidence). He went on to 
say that the appeal proposal “at only 91 dwellings” could not be regarded as being “so 
significant” that to grant planning permission would prejudice the plan-making process, 
“when it is only 1% of the total dwellings to be provided in the period 2006 to 2026” 
(ibid.). He said that, in the light of what is said in paragraph 216 of the NPPF, “the 
emerging DPD is only of little weight” (paragraph 6.87). This, therefore, was one of those 
cases in which a refusal in the grounds of prematurity “would seldom be justified”, as 
paragraph 18 of the Government’s guidance document made clear (ibid.). Mr Bateman also 
relied in this context on the lack of a five-year supply of housing land and there being no 
allocation of land for housing in Groby. He said that in these circumstances, under the 
policy in paragraph 14 of the NPPF, a prematurity point could not be raised “unless the 
adverse impacts of granting permission would significantly and demonstrably outweigh the 
benefits, when assessed against the policies in the NPPF taken as a whole” (paragraph 
6.88), and the Council’s recent grant of planning permission for development on a site at 
Market Bosworth that had been identified as a preferred site in the draft Site Allocations 
DPD (paragraph 6.89).  These points were repeated by Mr Cahill in his closing submissions 
(at paragraph 16). 

 
 

The Council’s case at the inquiry 
 

139. The Council contended that Bloor’s proposal was premature. Ms Whettingsteel said that it 
“would result in a commitment for housing development and an amendment of the Green 
Wedge boundary outside … the [Site Allocations DPD]”, and that this would be at odds 
with the plan led philosophy of the [NPPF]” (paragraph 1.8 of her proof). She explained the 

Bloor Homes East Midlands Limited v Secretary of State for Communities and Local Government [2014] EWHC 754 (Admin)258



 

work that had so far been done on the preparation of the Site Allocations DPD and the 
likely timetable for the remaining stages of the process. The Preferred Options Report had 
been consulted upon between February and April 2009. Amendments to this document 
were being prepared. A pre-submission draft of the Site Allocations DPD was due to be 
published for consultation in August 2013. In final draft form it would be submitted to the 
Secretary of State in January 2014. This would be followed by a public examination “to 
allow the public to bring forward evidence to confirm whether or not the sites identified 
within the draft plan are the best sites for development” (paragraph 6.46). Ms Whettingsteel 
said it had been acknowledged in the draft Site Allocations DPD that there were “limited 
sites within Groby due to the nature of the settlement with major roads bordering it on three 
sides and, therefore, in order to provide sufficient housing within Groby it may be 
necessary to allocate greenfield sites” (paragraph 6.48). She added that Bloor “should not 
take great comfort from the appeal site’s identification as one of the Council’s preferred 
options”, because “[the] site may not survive the remaining stages of the plan making 
process” (paragraph 6.49). In a later passage of her proof of evidence, when dealing with 
“Prematurity” as a distinct issue in the appeal, she said that “[ad hoc] decision making 
outside … the plan process … tends to inhibit the proper and full participation of the public 
in the decision making process” and “is thus at odds with the Government’s emphasis on 
localism and increasing public involvement and democratic accountability in planning” 
(paragraph 7.28).   
 

140. Mr Leader based his closing submissions on prematurity on Ms Whettingsteel’s evidence. 
In view of government policy in the NPPF and the relevant guidance in “The Planning 
System: General Principles” he said that in each case the question of whether it would be 
right to refuse planning permission on the grounds of prematurity would turn on the 
particular facts. Policy 8 of the core strategy called for at least 110 new homes to be 
provided in Groby. The inspector in the 2011 appeal had found that there has been “97 net 
completions” since the beginning of the core strategy period, and had therefore concluded 
that “the [core strategy] allocation can … carry little additional weight in favour of 
development”. Since his decision three more dwellings had been added to the stock of 
housing in Groby. It followed, submitted Mr Leader, that “there continues to be no pressing 
need to allocate land for development in the village ahead of [a public examination of] the 
[Site Allocations DPD] that is being prepared”. The Council had identified more than one 
site that might be suitable for development in Groby. The “process of open consultation” in 
the preparation of the Site Allocations DPD was “particularly important in this case 
because of the very recent appeal decision which determined the site is unsuitable for 
development on Green Wedge grounds”. In these circumstances, Mr Leader submitted, 
especially the absence of any pressing need for new homes in Groby, and the three recent 
decisions of inspectors in which the site and its surroundings had been found to perform a 
valuable Green Wedge function, it was “entirely proper to defer bringing the site forward 
for development until it has been determined [that] less sensitive land ought not to be 
developed”.   

 
 

Submissions 
 

141. Mr Cahill submitted that the inspector failed to apply, or even acknowledge, the 
Government’s advice on prematurity in paragraphs 17 to 19 of the guidance document. He 
ought to have applied it. He had recognized (in paragraph 13 of his decision letter) that the 
emerging DPD in which site allocations would be made could carry no more than “limited” 
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weight because it was still at the consultation stage. This, therefore, was a case in which, 
under the Government’s guidance, the refusal of planning permission on prematurity 
grounds would rarely be justified. There is no sign that the inspector was conscious of the 
policy, or that he had brought it to bear on his decision. He referred to the importance of 
public consultation (in paragraph 14), and the importance of local people having the chance 
to influence decisions made in the preparation of local and neighbourhood plans (in 
paragraph 12). But he failed to weigh against those considerations the need to ensure a five-
year supply of housing land and the duty of local planning authorities to produce up-to-date 
development plans without delay – a point emphasized by the Secretary of State in the 
Shottery decision. He ought to have set against his concern as to the prematurity of Bloor’s 
proposal the fact that the Council had not got on with the preparations of its Site 
Allocations DPD. At the very least he ought to have explained why his approach to the 
issue of prematurity diverged from government policy and from relevant decisions of the 
Secretary of State. 
 

142. Mr Leader and Mr Maurici said Mr Cahill’s argument starts from a false premise – that the 
inspector saw the question of prematurity as one of the main issues in the appeal. He did 
not. He saw it as a part, and only a subordinate part, of the first main issue. He dealt with it 
in the context of the supply of housing land, when considering relevant policy in the NPPF 
and the development plan and the progress of the Site Allocations DPD towards its 
adoption. He reached a judgment on it in the light of the evidence and submissions he heard 
on the timing of the proposal. That judgment was reasonable, and the reasons the inspector 
gave for it were adequate. He did not need to give reasons for departing from government 
policy on the prematurity of proposals for development, because he did not depart from that 
policy. The policy does not preclude a refusal on the grounds of prematurity when there is, 
as the inspector found, an up to date core strategy, a five-year supply of housing land, and a 
statutory plan-making process – the Site Allocations DPD process – well under way. In 
these circumstances the inspector was entitled to conclude, as he did, that it was not 
necessary to grant planning permission for the proposed development at this stage, and that 
to do so would “pre-empt a decision that should properly be made through the development 
plan process” (paragraph 14) and would be “premature … in advance of the adoption of the 
[Site Allocations DPD]” (paragraph 15).  

 
 

Discussion 
 

143. I see nothing in Mr Cahill’s argument on this ground. The answer to it, in my view, is that 
it seeks to attack the inspector’s conclusions on an issue that was simply a matter of 
planning judgment exercised in accordance with well settled policy. It goes outside the 
scope of the court’s jurisdiction in proceedings such as these. 
 

144.  In William Davis v Secretary of State for Communities and Local Government [2013] 
EWHC 3058 (Admin) Lang J. said (in paragraph 64 of her judgment) that the Secretary of 
State’s conclusion on prematurity in that case was “a planning judgment, which can only be 
challenged on the basis of an error of law, not because the [claimants] disagree with it on 
its merits” (see also the judgment of Foskett J. in Murphy v Secretary of State for 
Communities and Local Government [2012] EWHC 1198 (Admin), at paragraph 90). As 
was observed by H.H.J. Sycamore, sitting as a deputy judge of the High Court in R. (on the 
application of Save Our Parkland Appeal Ltd.) v East Devon District Council [2013] 
EWHC 22 (Admin) (in paragraph 32 of his judgment), “… the putting in place of a new 
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development plan is a complex and time consuming exercise which can take several years 
from commencement to final approval”. On the facts of that case the plan-making process 
was at an early stage, and the deputy judge concluded (at paragraph 38) that “a refusal on 
the basis of prematurity would not have been consistent with national planning policy and 
would have been in breach of central government guidance”. On different facts, and in 
different circumstances, the court has held a refusal on prematurity grounds to have been 
consistent with national policy, and sound in law (see the judgment of H.H.J. Gilbart Q.C., 
the Honorary Recorder of Manchester, sitting as a deputy High Court judge, in Fox 
Strategic Land and Property Ltd. v Secretary of State for Communities and Local 
Government [2012] EWHC 444 (Admin), at paragraphs 47 to 49).  

 
145. In this case the inspector did not refuse planning permission solely on the ground of 

prematurity. His conclusions on that issue rest within an assessment of the planning merits 
in the course of which he also concluded that the proposed development was not supported 
by any immediate need to increase the supply of housing land, that it would damage the 
character and appearance of the Green Wedge, that it was contrary to Policy 9 of the core 
strategy, and thus, at least to this extent, that it was not in accord with the development 
plan. I do not think it matters whether prematurity was a separate issue or part of the 
inspector’s first main issue, on housing land supply. Either way, it was a matter he had to 
consider, because the timing of the proposal was clearly relevant to its merit.  
 

146. As always, the context is important. Here the context was this. Bloor’s proposal was for 91 
dwellings on an unallocated site in the Green Wedge between Groby and Ratby. Policy 8 of 
the core strategy looked to the Site Allocations DPD to allocate land for at least 110 new 
dwellings in Groby. If one were to assume that all of those dwellings will have to be built 
on land in the Green Wedge, Bloor’s proposal for 91 would represent a large proportion of 
them, more than 80%. The Site Allocations DPD was well on its way in its statutory 
process. In that process, however strong the case for allocating Bloor’s site may be, there 
will be a discussion of the relative merits of competing sites, in which the local community 
will have the chance to take part. The outcome is, or was, far from a foregone conclusion.  

 
147. That is to paraphrase what the inspector was saying in the four paragraphs of his decision 

letter that deal with prematurity, paragraphs 12 to 15, and in paragraph 23 (see paragraphs 
8, 9 and 15 above). In paragraph 12 he referred to the 12 core principles in paragraph 17 of 
the NPPF, which include the principle that planning in England should be “genuinely plan-
led” (see paragraph 24 above). If planning is to be plan-led the process of plan-making, in 
which local people can participate, should be maintained. This principle is, in my view, 
compatible with the need for decisions on development proposals to be made promptly in 
the development control process unless there is a good reason for the decision to await the 
next appropriate stage of plan-making. But it recognizes, as did the inspector in paragraph 
12 of his letter, that there will be occasions when the suitability of a site for a particular 
form of development ought, in the public interest, to be considered in a plan-making 
process rather than when the landowner or a developer chooses to make a planning 
application. The purpose of the Government’s policy on prematurity is to protect a plan-
making process from decisions on individual planning applications pre-empting decisions 
that should properly be made in the process of plan-making. That the inspector was aware 
of this is clear from what he said in paragraph 14.  
 

148. In “The Planning System: General Principles” the Government made clear (in paragraph 
17) that a refusal on the grounds of prematurity would only usually be justified either when 
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the proposed development was “so substantial” or when its “cumulative effect would be so 
significant” that to grant planning permission for it could prejudice an emerging 
development plan document “by predetermining decisions about the scale, location or 
phasing of new developments which are being addressed in the policy in the DPD” 
(paragraphs 17 and 18). The question of whether a proposed development is “substantial” 
enough to justify a refusal on prematurity grounds will always depend on the context. The 
scale of the development must be viewed in the context of the particular need being 
planned for in the development plan document. The guidance in “The Planning System: 
General Principles” is for the decision-maker to apply flexibly according to the 
circumstances that arise on the application or appeal. It must always be applied having 
regard to the nature and scale of the proposed development, its location, and the stage the 
draft development plan document has reached.  
 

149. The inspector did not refer to that guidance in his decision letter. But in my view he did not 
have to. He clearly had it in mind, and his conclusions on the prematurity of Bloor’s 
proposal were consistent with it.  

 
150. Paragraphs 12 to 15 of the decision letter appear in the section headed “Housing Supply”, 

where the inspector dealt with the first main issue, the adequacy of the supply of housing 
land in the borough. In the paragraphs preceding his consideration of prematurity he had 
concluded that the Council was able to show a five-year supply of land for housing. This 
was clearly a significant factor in his conclusions on prematurity. It is not hard to see why. 
What he had to consider here was whether he ought to grant planning permission for the 
proposed development in spite of its not being allocated for housing in the development 
plan, and in spite of its not being needed, at least at this stage, to remedy any shortfall in the 
supply of housing land. He knew, however, that the Council had identified the appeal site 
as a preferred option for housing development in the draft Site Allocations DPD. He 
referred to this in paragraph 13 of his letter and said it was a factor that lent to support to 
Bloor’s appeal. But although, as he said in paragraph 14 of his letter, the appeal site might 
be allocated for housing development in the Site Allocations DPD, granting planning 
permission for it “at this time” would, he said, “pre-empt a decision that should properly be 
made through the development plan process”, and “render futile the work done by the 
Council and the contributions made by the local community” in that process. This, he said, 
would have the effect of “reducing public confidence in the planning process and would be 
contrary to the spirit of paragraphs 12 and 17 of the … NPPF”.  
 

151. After his consideration of the second main issue, the effect of the proposed development on 
the Green Wedge, the inspector also said that a decision to grant planning permission 
would not only pre-empt decisions being made in the Site Allocations DPD process but 
also the review of the Green Wedge, both of which were “well advanced” (paragraph 29). 
Taken together, those conclusions are, in my view, a paradigm of the exercise of planning 
judgment called for in the Government’s policy and guidance on prematurity extant at the 
time of the inspector’s decision.  
 

152. It cannot be suggested that the inspector’s reasons on this issue are unclear or incomplete. 
They are very fully explained. And they do not expose any misunderstanding or 
misapplication of relevant policy. 

 
153. This ground of the application therefore fails. 
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Issue (4) – the Green Wedge 
 
The core strategy inspector’s report 

 
154. In paragraph 3.168 of his report the core strategy inspector said the Green Wedge “provides 

separation between Groby, Ratby, Kirby Muxloe and the suburbs of Leicester”, and as 
providing “a valuable function in retaining the identities of the individual settlements”.  

 
 

The 2011 appeal decision 
 

155. In the decision letter of 24 February 2011 on Bloor’s previous proposal for development on 
this site the inspector had acknowledged the general observation about the function of the 
Green Wedge in paragraph 3.168 of his report (paragraph 19). He had said that the 
development would be “in direct conflict” with Policy 9 of the core strategy (paragraph 
22). But he had noted that a review of the boundary of the Green Wedge was going to take 
place (ibid.), and that the site had been included in the Site Allocations DPD as “one of 
three preferred options for residential development in Groby”, which in his view, “along 
with the difficulties in identifying sufficient additional and appropriate housing land within 
Groby and the delay in producing the [Site Allocations DPD], carry weight in favour of the 
proposal” (paragraph 23). However, he concluded that “any weight ascribed to the 
allocation of the site in the draft [Site Allocations DPD] must be tempered by the fact that 
the [Site Allocations DPD] is at a very early stage in its preparation and consultation is 
ongoing” (ibid.).  

 
 

Bloor’s case at the inquiry 
 

156. In his evidence at the inquiry Mr Bateman referred to the review of the Green Wedge in 
September 2011, subsequently revisited in December 2011, which was “an evidence base 
for the review of boundaries in the [Site Allocations DPD]” (paragraph 6.48 of his proof). 
The appeal site was part of “Area F” in the review. The September 2011 version of the 
review had this land did not achieve the objectives of the Green Wedge, and had said that, 
“when looking at the [Green Wedge] strategically and considering the development 
pressures around Groby and the [core strategy] housing requirement in comparison to other 
areas of the [Green Wedge] this plot of land would have a more limited impact on the 
overall functioning of the [Green Wedge than] other more sensitive areas” (paragraph 
6.53). It also said that Area F did not achieve the objectives of the Green Wedge, that its 
development would have the least impact on the functioning of the Green Wedge, and that 
it should be considered the least sensitive area of the Green Wedge abutting Groby 
(paragraph 6.54). Mr Bateman said that the appeal site was “the best location around Groby 
to be developed …” and that in the circumstances the weight to be attached to Policy 9 of 
the core strategy was reduced (paragraph 6.56). He said that in his view the appeal site 
“does not perform a critical role in [Green Wedge] terms and the development can be 
accommodated without significant harm to the immediate locality or to the wider [Green 
Wedge], resulting only in the loss of some 0.32% of the overall area” (paragraph 6.75).  
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157. In his closing submissions (at paragraphs 9 to 11) Mr Cahill invited the inspector to accept 
that the appeal site was “the best site to select in Groby”, given that the Council’s Preferred 
Options document had identified it as one of the Council’s preferred sites for development, 
that in the review of the Green Wedge undertaken in September 2011 it had been 
concluded that the appeal site “should be considered as the least sensitive area of the 
[Green Wedge] abutting Groby”. The site was “the best candidate” to satisfy the 
requirement of Policy 8 of the core strategy for housing development. Thus the admitted 
breach of Policy 9 was “technical only”. Bloor’s main point here was that the 
circumstances were now different to what had been before the inspector in the 2011 appeal. 
In particular, the considerations that had persuaded the inspector in that appeal to give only 
limited weight to the potential of the site for housing development no longer applied. The 
“evidence base” was now quite different. 

The Council’s case at the inquiry 
 

158. Ms Whettingsteel said in her evidence that because housing was not one of the uses of land 
considered acceptable in the Green Wedge, Bloor’s proposal was contrary to Policy 9 
(paragraph 6.30 of her proof). 

 
159. Ms Whettingsteel described the Council’s review of the Green Wedge as “a provisional 

assessment comprising a desk top and limited site review of a range of sites, which could 
conceivably be allocated for development in due course” (paragraph 6.45). But there was 
not a “settled view” that these sites would be suitable for development in the future. They 
would “still have to pass through further technical and democratic ‘sieves’ before they can 
be allocated for development” (ibid.). On the possibility of changes being made to the 
boundary of the Green Wedge, Ms Whettingsteel said this (in paragraph 7.14): 

 
“I cannot … emphasise too much that such adjustments are to be made as part of the 
plan making process. The [Green Wedge] is not to be eroded through [ad hoc] 
planning applications and appeals. This is especially the case where there is an 
adequate supply of land for housing and a well advanced DPD that will deliver more 
land in the near future.”      

 
160. When considering the effect the development would have on the Green Wedge Ms 

Whettingsteel said it “would extend housing outside … the settlement boundary”, which in 
her view was “a defensible boundary not only in policy terms, but created by natural 
features on the ground” (paragraph 7.21). So “the loss of this section of the [Green Wedge] 
would diminish its ability to guide development form and reduce the important separation 
between the settlements of Groby and Ratby” (ibid.). She said that “the [Green Wedge] 
policy function of preventing the merging of settlements would be severely compromised 
by the proposal” (ibid.). The development “would cause harm to the landscape and the 
character of Groby and would impinge on the [Green Wedge] and the separation it provides 
between Ratby and Groby” (paragraph 9.3).   
 

161. On the appeal site’s contribution to the Green Wedge, Mr Leader submitted in closing that 
Policy 9 of the core strategy “restricts housing and other forms of development in the 
Green Wedge”. The site, he said, “occupies a narrow neck of open land between Ratby and 
Groby”. Development here would be “likely to contribute coalescence”. Nothing had 
changed on the ground since the last inspector’s decision, in February 2011. But the 
“vulnerability and significance of this part of the Green Wedge is … increased by the grant 
of planning permission for substantial development at Glenfield”. Not only did the appeal 
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site “contribute to the maintenance of separate identity” between settlements; it also 
enhanced the “quality of life of Groby’s residents” because it was “an area of undeveloped 
land within the confines of the village”. The proposed development would “cause real harm 
to the Green Wedge”. It would “erode the gap between the two villages”, and it would 
“harm the quality of life of local residents”. As in February 2011, Bloor’s proposal was 
thus “in direct conflict with Policy 9 of the core strategy” – a policy that “mediates the 
balance that is to be struck on the one hand between the need for housing, and on the other, 
the need to protect the environment and the setting of towns and villages”.       

   
 

Submissions 
 

162. Mr Cahill submitted that the inspector failed to consider whether circumstances had 
changed since the previous appeal decision in 2011. Circumstances had changed. A 
different conclusion on the effect that development on the appeal site would have on the 
Green Wedge was now justified. The inspector ignored the new facts. Or if he had them in 
mind he did not explain why they were not such as to lead him to a different conclusion to 
the inspector in the 2011 appeal. He simply said that he saw no reason to disagree with the 
conclusion reached in the 2011 appeal decision (paragraph 24 of his decision letter). He 
also took into account an immaterial consideration – his mistaken assumption that the 
appeal site itself, as opposed to the Green Wedge as a whole, had been considered by the 
core strategy inspector in his report. The core strategy inspector’s observations in 
paragraph 3.168 of his report were general, and not specific to the appeal site.  
 

163. Mr Maurici and Mr Leader submitted that this is really nothing more than a disagreement 
with the inspector’s assessment of the planning merits. The inspector concluded that 
Bloor’s development would harm the Green Wedge. His judgment on that issue was 
consistent with that of the inspector in the 2011 appeal. He noted (in paragraph 19 of his 
decision letter) that the consistent view of inspectors was that development in the Green 
Wedge would detract from its open character and appearance, and would conflict with 
development plan policy. He knew perfectly well that the core strategy inspector had 
considered the whole of the Green Wedge, rather than the appeal site on its own as a part of 
the Green Wedge. Had his own judgment been different from those other inspectors he 
would have had to explain why. The weight to be attached to the review of the Green 
Wedge was a matter for him. He acknowledged that the review was under way, but had not 
yet been completed. He obviously took it into account. But this did not stop him applying 
Policy 9 of the core strategy and concluding when he did that the proposed development 
would conflict with it. The result of his consideration of this issue, with the benefit of his 
site visit, was that the development “would detract from the character and appearance of the 
area and would conflict with Policy 9 of the Core Strategy”, and thus he saw “no reason to 
disagree with the conclusion reached in the 2011 appeal decision” (paragraph 24).   

 
 

Discussion 
 

164. On this issue I think Mr Cahill’s submissions cross the line that divides the court’s 
jurisdiction from the realm of planning judgment. I reject them.  
 

165. Both of Mr Cahill’s points concern the way in which the inspector treated the planning 
history of the appeal site and the Green Wedge – and, in particular, a single paragraph in 
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the core strategy inspector’s report, the decision in the 2011 appeal, and the review of the 
Green Wedge now under way. They do not concern the substance of the inspector’s 
judgment on the question he had to face in the second main issue in the appeal, which was 
whether the development would harm the character and appearance of the Green Wedge.  

 
166. In paragraphs 20 to 24 of his decision letter the inspector considered the effect the proposed 

development was likely to have on the Green Wedge. He did this by describing the 
topography of the appeal site and its surroundings (in paragraph 20), the effect he thought 
the development would have in reducing the gap between the villages of Groby and Ratby 
(paragraph 21), and the value of the site as an area of open land enjoyed by those walking 
on the public footpaths that run along two of the site’s boundaries (paragraph 22). None of 
the inspector’s findings and conclusions in those three paragraphs is attacked in these 
proceedings. 

 
167. The inspector went on to conclude that the proposed development “would detract from the 

character and appearance of the area” (paragraph 24). There is no criticism of that 
conclusion either. It was largely a visual judgment, the most difficult kind to fault in a 
public law challenge. The only basis on which it could be questioned in these proceedings 
would be an allegation of perversity. That has not been suggested, nor could it be.  

 
168. In matters of visual or aesthetic judgment views will often diverge. Here the inspector 

clearly formed a judgment of his own on the likely effects of the development on the Green 
Wedge. This was a necessary part of his evaluation of the merits of Bloor’s proposal. It 
went to one the two main issues in the appeal. The inspector concluded that the 
development would damage both the character and the appearance of the Green Wedge. In 
paragraph 19 of his decision letter he noted the consistent view of previous inspectors – 
“that development would detract from the open character and appearance of the area …” – 
and in paragraph 24 he said he saw no reason to disagree with the conclusions of the 
inspector who had dismissed the previous appeal. He did not, however, simply adopt those 
conclusions. He did not have to agree with them. He could have come to a different view. 
But he did not. His view was consistent with the other inspectors’. If he had disagreed with 
them he would have had to explain why. And it is not suggested that in doing so he could 
have pointed to any change on the ground since the previous appeal.  
 

169. Bloor argued in the appeal that the “evidence base” had changed since the 2011 appeal, 
because the appeal site had come to be a preferred option for housing development during 
the Site Allocations DPD process and because the review of the Green Wedge had now 
been undertaken, with the aim of identifying the land that ought to be removed from the 
Green Wedge and allocated for development. These two considerations featured in the 
inspector’s assessment, in paragraphs 18, 23 and 24 of his decision letter. The previous 
appeal inspector had noted that the appeal site was “one of three preferred options for 
residential development in Groby” but that at that stage the Council’s review of the Green 
Wedge had not reached its consultation stage, and he had therefore given the review little 
weight. The inspector knew that. He was also well aware, because Bloor’s evidence and 
submissions had stressed it, that since the previous appeal was heard public consultation 
had taken place in March 2011, that in the Green Wedge review the Council had looked at 
all of the sites on which the requirement for at least 110 new homes in Groby might be met, 
concluding in September 2011 that the appeal site was in “the least sensitive area of the 
Green Wedge abutting Groby”, and that the site was no longer just on a shortlist of three 
but was now the favoured location.  
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170. Those points were all made in Bloor’s evidence and submissions at the inquiry. I do not 

accept that on a fair reading of the decision letter it can be said that the inspector 
overlooked them. He had them in mind. He acknowledged in paragraph 23 of his letter, 
echoing what had said in paragraph 13, that “[it] may well be that the outcome of the [Site 
Allocations DPD and Green Wedge review] process will be to amend the Green Wedge 
boundary in the area and allocate the site for housing”, though he judged this to be “far 
from being a foregone conclusion”. But this did not deflect him from his view that the 
development would harm the character and appearance of the Green Wedge, and his 
conclusion that to permit it would offend Policy 9 of the core strategy. The suggestion that 
he failed to consider whether there had been material changes since the 2011 appeal 
decision is wrong in fact. He did consider those changes, and the weight he attached to 
them was for him to decide. 

 
171. Mr Cahill’s second point is, I think, no more convincing. In the first sentence of paragraph 

19 of his letter the inspector referred to the site having been considered at three inquiries, 
including the examination into the core strategy. In the second sentence of that paragraph 
he said that the approach taken by the inspectors “that development would detract from the 
open character and appearance of the area …” had been “consistent”. I do not accept that he 
misinterpreted the core strategy inspector’s conclusion in paragraph 3.168 of his report. 
What the core strategy inspector had said was in very general terms, relating to the function 
of the core strategy’s two green wedges in providing separation between settlements, rather 
than specific to the appeal site. But it applied to the appeal site as well as to the Green 
Wedge as a whole. I do not accept that the inspector misunderstood this, or that he failed to 
notice how the inspector in the previous appeal had understood it in paragraph 19 of his 
decision letter. There was nothing inconsistent between what the core strategy inspector 
said in that single paragraph of his report and the proposition that development on the 
appeal site itself would detract from the open character and appearance of the Green 
Wedge. And in any case, as I have said, the inspector went on to make his own assessment 
of the likely effects of this proposed development on the Green Wedge. It is inconceivable 
that that assessment would have been any different if he had omitted the core strategy 
inspector from the consensus to which he referred in paragraph 19.  
 

172. I therefore reject this ground. 
 
 
 

Issue (5) – sustainable development 
 
Bloor’s case at the inquiry 

 
173. At the inquiry Bloor contended that the proposed development was sustainable 

development within the meaning of that concept in the NPPF, and that, under paragraph 14 
of the NPPF, there was therefore a presumption in favour of planning permission being 
granted for it. In his proof of evidence Mr Bateman said that the proposal was consistent 
with the three identified roles of sustainable development – the economic role, the social 
role and the environmental role (paragraphs 6.91 to 6.94, and 10.16). He argued that Policy 
9 of the core strategy was out of date. He said (in paragraph 6.33 of his proof): 
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“Policy 9 has of course to be seen in the light of  Policy 8 which requires a minimum 
of 110 dwellings to be provided and the emerging DPD which sets the appeal site out 
as one of three preferred sites to meet this figure. The policy also has to be seen in the 
light of paragraph 49 of the NPPF which states that where there is a lack of a five year 
supply then policies that restrict housing supply are also to be considered to be out of 
date. This policy clearly seeks to restrict housing land supply and therefore this policy 
is covered by paragraph 49 (see the Sapcote appeal decision …). In those 
circumstances paragraph 14 of the NPPF sets out the presumption that permission 
should be granted unless certain caveats are met.” 

 
and (in paragraph 6.56): 
 

“In essence, … whilst the appeal proposals do constitute development in the [Green 
Wedge], [Policy 9 of the core strategy] is a policy which is supposed to accommodate 
and shape future development requirements. The Local Plan is now 11 years old and 
does not make any provision for development requirements beyond 2006. There is a 
clear need for additional development to take place in the District as noted in the Core 
Strategy and this will require the release of greenfield land adjacent to … Groby to 
meet sustainable development requirements. …”. 

 
 

The Council’s case at the inquiry 
 

174. The Council did not accept that the proposed development was sustainable development. 
Ms Whettingsteel said in her proof of evidence that the proposal was in conflict with Policy 
9, and the core strategy’s “wider strategy for sustainable development” (paragraph 1.7). Her 
conclusion on the on the question of whether the development would be sustainable 
development was that “the positive aspects in relation to the delivery of housing and 
economic development are outweighed by the environmental shortcomings of the scheme 
in relation to its impact on the [Green Wedge]”, and therefore that “on balance the scheme 
does not represent a sustainable development as required by the NPPF” (paragraph 7.27). I 
have already referred to Mr Leader’s submission in his closing speech that Bloor’s proposal 
was in conflict with “a fundamental policy of the development plan”, namely Policy 9 of 
the core strategy, and that Policy 9 was not a “relevant policy” for the purpose of paragraph 
14 of the NPPF. 

 
 

Submissions  
 

175. Mr Cahill submitted that the inspector failed to address Bloor’s argument that the proposed 
development would be “sustainable development”, failed to consider whether there was 
therefore a policy presumption in favour of planning permission being granted, and failed 
to confront the question of what weight, if any, he should give to the breach of Policy 9 of 
the core strategy. This was a policy that, as Cahill put it in paragraph 97 of his skeleton 
argument, “prohibited all residential development in the Green Wedge without regard to 
any cost/benefit analysis”, and was therefore inconsistent with the NPPF and in this sense 
“out-of-date”. It was the kind of policy to which Kenneth Parker J. had referred in Colman 
v Secretary of State for Communities and Local Government [2013] EWHC 1138 (Admin) 
(in paragraphs 22 and 23) as being inconsistent with the “cost/benefit approach” of the 
NPPF. Mr Cahill also relied on Lewis J.’s observations in paragraph 72 of his judgment in 
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Cotswold District Council to the effect that a policy restricting housing development could 
be a policy “for the supply of housing” under paragraph 49 of the NPPF. Policy 9 was such 
a policy. The inspector thus avoided a crucial question in the appeal, which was whether 
Bloor’s proposal found support in the Government’s policy in paragraphs 14 and 49 of the 
NPPF. 

 
176. Mr Maurici and Mr Leader submitted that on a fair reading of the decision letter the 

inspector clearly saw no need to apply the approach to decision-making when the 
development plan is out of date that is indicated in paragraph 14 of the NPPF. He plainly 
found that the development plan was up to date. He said so in paragraph 15 of his letter. 
And he was right. There was an adopted policy governing proposals in the Green Wedge – 
Policy 9 of the core strategy. The inspector applied that policy, and saw that the proposal 
was in conflict with it. If he had thought the development plan was out of date for any 
reason – such as the absence of any allocation for housing development in Groby, or the 
current review of the Green Wedge – he would have said so. But that was obviously not 
what he thought. His conclusion that the development would harm the Green Wedge was, 
in effect, a conclusion that it was not “sustainable development”.        
 

 
Discussion 

 
177. I cannot accept Mr Cahill’s argument on this issue.  

 
178. I think he exaggerated the significance of the question of whether Bloor’s proposal was for 

“sustainable development” when he described it in paragraph 93 of his skeleton argument 
as “the key controversial issue between the parties”. It would be more accurate to say that 
this was a question inherent in the second of the inspector’s two main issues, the likely 
effect of the development on the Green Wedge.  

 
179. On any sensible view, if the development would harm the Green Wedge by damaging its 

character and appearance or its function in separating the villages of Groby and Ratby, or 
by spoiling its amenity for people walking on public footpaths nearby, it would not be 
sustainable development within the wide scope drawn for that concept in paragraphs 18 to 
219 of the NPPF.     

 
180. The inspector’s judgment, firmly stated in paragraph 24, and again in his “Conclusion” in 

paragraph 29, was that the development would indeed harm the character and the 
appearance of the Green Wedge, and would conflict with the policy of the development 
plan aimed at protecting the Green Wedge from such harm – Policy 9 of the core strategy. I 
do not think he had to spell out that in this very obvious sense the development would be 
unsustainable. He could have added that, but in my view his decision is not deficient 
because he did not.  

 
181. I need not repeat what I have already said about the policy in paragraph 14 of the NPPF. 

This ground raises a different aspect of the policy in that paragraph, which is the concept of 
the development plan being “out of date”. The suggestion here is that the plan was out of 
date essentially because of the lack of a five-year supply of housing land. The policy in 
paragraph 49 of the NPPF, it is said, was thus engaged. Policy 9 of the core strategy, if 
relevant to the supply of housing land in the borough, was itself out of date. Under the 
policy in paragraph 214 of the NPPF this was a policy whose inconsistency with the NPPF 
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was more than “limited”. Mr Cahill criticized it as a policy – to borrow Kenneth Parker J.’s 
words in Colman (in paragraph 22 of his judgment) – as “on [its] own express terms very 
far removed from the “cost/benefit” approach of the NPPF”. He said Policy 9 was clearly at 
odds with the NPPF, because it precluded a “cost/benefit” approach of the kind advocated 
in paragraph 14 of the NPPF. The complaint is that the inspector failed to deal with this 
point.  

 
182. There is a simple answer to those submissions.  

 
183. First, the inspector did not accept the basic premise of Mr Cahill’s argument. He did not 

accept that there was less than a five-year supply of housing land. He found that there was a 
sufficient supply. That was a conclusion reached at the time when it had to be made, which 
was before any part of the Green Wedge protected for the time being by Policy 9 had to be 
released for development. It followed, therefore, that Policy 9 was not in this respect out of 
date. It was up to date. It was not, at least on the inspector’s analysis, prohibiting any 
residential development required to fulfil the five-year supply. Although the inspector did 
not articulate his conclusions in this way, it is the clear effect of them.  

 
184. Secondly, in any event, the inspector did not sidestep the question of whether the 

development plan was up to date. He concluded, in paragraph 15 of his decision letter, that 
“the Council has an up to date development plan in the form of the 2009 [core strategy]”. 
This conclusion was not only explicit; it was also unqualified. It plainly included Policy 9, 
the central policy of relevance in the appeal. The inspector did not find Policy 9 to be out of 
date, or inconsistent with government policy in the NPPF, even to a limited extent. None of 
this, in my view, went outside the range of reasonable planning judgment. Whether the 
same conclusion could reasonably have been reached if the Council was unable to 
demonstrate a five-year supply of housing land, and whether the inspector’s assessment of 
the housing land supply was sound, are not questions that arise on this ground of Bloor’s 
application. I have discussed those questions already.  

 
185. The inspector did not need to lengthen his decision letter by tackling an argument whose 

premise, in the light of his conclusion on the supply of housing land, was false. This was 
not a case in which the decision-maker had to confront an out of date development plan and 
all that follows from that – including the operation of the policy for decision-making in 
such circumstances in paragraphs 14 and 49 of the NPPF.  

 
186. I do not think Mr Cahill’s argument gains anything from Kenneth Parker J.’s analysis of the 

particular policies of the development plan that he had to consider in Colman, in which he 
compared of those policies with government policy in the NPPF. In any event I do not read 
Kenneth Parker J.’s judgment in that case as authority for the proposition that every 
development plan policy restricting development of one kind or another in a particular 
location will be incompatible with policy for sustainable development in the NPPF, and 
thus out of date, if it does not in its own terms qualify that restriction by saying it can be 
overcome by the benefits of a particular proposal. That is more than I can see in what 
Kenneth Parker J. said, and more than I think one take from the NPPF itself.  The question 
of whether a particular policy of the relevant development plan is or is not consistent with 
the NPPF will depend on the specific terms of that policy and of the corresponding parts of 
the NPPF when both are read in their full context. When this is done it may be obvious that 
there is an inconsistency between the relevant policies of the plan and the NPPF. But in my 
view that was not so in this case. 
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187. Lewis J.’s judgment in Cotswold District Council does not help Mr Cahill either. In 

paragraph 72 of his judgment in that case Lewis J. was considering a development plan 
policy that restricted development, including housing development. He was able to endorse 
the approach of the inspector, who had concluded, as did the Secretary of State in his 
decision letter, that the policy should be disregarded to the extent that it sought to restrict 
the supply of housing. But this conclusion was founded on the policy in paragraph 49 of the 
NPPF – that relevant policies for the supply of housing should not be considered up to date 
“if the local planning authority cannot demonstrate a five-year supply of deliverable 
housing sites”. In that case the inspector and the Secretary of State had found that there was 
very serious shortfall in the supply of housing land (see paragraph 29 of Lewis J.’s 
judgment). 

 
188. This ground of the application therefore fails.  

 
 

Conclusion 
 

189. The application succeeds to the extent I have indicated. The inspector’s decision will 
therefore be quashed and Bloor’s appeal remitted to the Secretary of State for 
redetermination.  
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The Hon. Mr Justice Kerr:  

Introduction 

1. This is an unusual case in which a planning inspector allowed appeals against 
rebuilding orders made after the unlawful demolition by persons unknown of three 

unlisted buildings in a conservation area of Tower Hamlets.  The inspector effectively 
reasoned that the demolition had done more good than harm as it would lead to 
suitable development of the site.  Although there was no current proposal to develop  

it, he was confident there soon would be.  

2. The claimant and appellant (the council) applies for statutory review of, and appeals 

against, the inspector’s decision on 17 December 2018 to allow three appeals against 
the relevant enforcement notices issued by the council on 21 August 2017, requiring 
recreation in facsimile of the demolished buildings at 2, 4 and 6 East Ferry Road, 

London E14 (nos. 2, 4 and 6).  Waksman J granted permission on 26 February 2019 
for both challenges to proceed. 

3. The council asserts that the decision to allow the appeals and quash the enforcement 
notices proceeded from a misinterpretation of paragraph 196 of the National Planning 
Policy Framework (NPPF) and was irrational and inadequately reasoned.  The 

defendants and respondents (the Secretary of State and Angelic Interiors) defend the 
reasoning and decision.  They assert that the decision discloses no error of law, is 

rational and adequately reasoned.  

4. One of the main areas of debate before me was whether the “public benefits of the 
proposal” (in the words of NPPF paragraph 196) should extend to likely benefits of 

new development of a site, facilitated by demolition of buildings on the site, where 
there is no current application for planning permission to develop the site; or whether 

those words are restricted to the public benefits of demolishing the buildings, without 
considering any likely future development.  

The Facts 

5. Two of the three houses were built in 1858 to 1860.  The third was added in 1886.  
They are Victorian workers’ cottages.  No. 6 was, it has been presumed, reduced to a 

ruin by bomb damage during the Second World War.  It is shown as a ruin on a 1949 
map.  Experts consider them to be the last remaining dwellings from the Victorian 
workers’ district of Cubitt Town which formed the south eastern side of the Isle of 

Dogs. 

6. In 1975 the area called Coldharbour was designated as a conservation area.  It formed 

a narrow strip between the docks to the west and the river to the east, including 
Bridge House Quay.  The conservation area included listed buildings but did not then 
include Nos. 2, 4 and 6, which were not listed buildings.  They were not considered to 

have major architectural significance.  

7. In 1981, no. 4 was adapted by the addition of a second floor in a new gable end facing 

the street.  In 1984, the façade of no. 2 was reconstructed.  In 2005, the council was  
not committed to retaining the three houses, unlisted and then outside the 
conservation area, and was in discussions about possible development of the land on 
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which they stood, which would have involved their demolition.   But those discussions 
did not bear fruit; the houses stayed. 

8. In 2008, the conservation area was extended to include part of East Ferry Road, 
including the three houses.  In 2010, Cubitt Town was defined as falling within a 

“very high growth” area in the council’s core strategy.  The site had no allocation in 
the emerging local plan but, the inspector noted, was suitable for “high density 
housing projects” in an area already destined for major housing growth in the borough 

with the largest housing demand in London.  

9. The inspector thought the houses were “not the last fragment of a historically 

significant but now lost development”; rather, they were “three remnant buildings in a 
sea of modern development”.  To suggest that this made it all the more important to 
preserve them was “to adopt a collector’s mentality”.  He considered that they have 

“no great historic significance”, because of “the substantial modern changes they had 
undergone”. 

10. In June 2016, the council received a complaint that the three houses had been 
demolished, without planning permission.  The demolition was illegal and may have 
been a criminal offence.  The council tried to find out who had done it.  To this day, 

they have not prosecuted anyone.  A gentleman named Magus Davey has since 
produced a witness statement admitting responsibility for the demolition but asserting 

that he did so in good faith not realising the council would be unhappy about it.  

11. The council then used its power to serve enforcement notices, all dated 21 August 
2017, requiring the three houses to be rebuilt in “facsimile”.  More than three such 

notices were served, because it was then unclear who owned the site and the houses.  
For present purposes, nothing turns on that lack of clarity about ownership.  

Eventually it became clear, and is now common ground,  that the site is owned by 
Angelic Interiors, now in administration.  

12. Angelic Interiors was never a property developer.  It did not at any time apply for 

planning permission to demolish the three houses, nor to construct any new 
development on the land on which they stood before being demolished.  However, 

Angelic Interiors did not want to rebuild them and therefore, in September 2017, 
appealed against the three enforcement notices served on it.  

13. In a pre- inquiry email of 7 November 2018 the inspector, Mr Simon Hand, gave 

expression to what he regarded as the main issues.  These included what the likely 
future of the three houses was; “should they have been demolished anyway because 

they were dangerous or would they have been bound to go sometime in the future 
when the whole area was redeveloped”; or “should they have been restored and 
remain as part of an improvement scheme…”.  

14. The inspector would have to consider, he added, if the houses should not have been 
demolished, whether it would be reasonable and proportionate to require them to be 

rebuilt.  Was there, he asked, “a difference between concluding that it was premature 
to demolish the buildings without an acceptable scheme for replacements, and now 
arguing that having been demolished they should be rebuilt”.  If rebuilt, “what will the 

rebuilt buildings look like?”, he asked.  
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15. Following a site visit on 12 November 2018, the inquiry was held on 13 and 14 
November.  The inspector received written and oral closing submissions from 

counsel.  Mr Reuben Taylor QC argued that there was no proposal to develop the site, 
nor any indication of a future proposal or funding for such a proposal; and that the 

demolition had harmed the significance both of the conservation area, a designated 
heritage asset, and of the buildings themselves. 

16. He submitted that since the harm caused to the significance of the conservation area 

was not disputed, there was conflict with various local policies and although the harm 
was less than substantial, paragraph 196 of the NPPF required a balance to be struck, 

giving great weight to the less than substantial harm to the significance of the 
conservation area.  There would have to be a clear and convincing justification for the 
harm. 

17. Mr Taylor submitted that there was none.  No definable public benefits fell to be 
weighed on the other side of the balance; there was “no evidence of any … appetite 

for redevelopment of this site”, nor that any concrete development proposal would be 
made.  Angelic Interiors had said it wished to sell the land but there was no evidence 
that its administrators had decided to do so.  There was no public benefit to weigh 

against the admitted harm, he argued. 

18. For the administrators, Mr Ned Westaway submitted in written closing argument that 

an acceptable scheme for redevelopment “would be forthcoming” and would provide 
a better solution “in heritage terms” than facsimile reconstruction.  He took issue with 
the council’s proposition that likely future redevelopment must be disregarded 

because there was no current proposal.  Furthermore, the historic value of the 
buildings was low; “the case for their heritage significance is notably weak”.  

19. Mr Westaway dismissed as “wholly unrealistic” the proposition that because the 
inspector could not himself grant planning permission for an alternative scheme, he 
must proceed on the assumption that the site would be left empty if the orders to 

rebuild were set aside.  The “development opportunity” is “a material consideration as 
it flows directly from the grant of permission for demolition”.  Development would, 

for sure, follow on after sale of the site.  

20. Accepting that paragraph 196 of the NPPF was “engaged”, he argued that the “public 
benefits of the proposal” included “securing its optimum viable use” and that meant 

considering likely future development, as a public benefit flowing from the 
demolition, although the only evidence was of a scheme called the “Turner scheme” 

prepared by architects as “a suggestion of the kind of scheme that can and should 
come forward for this site”.  

21. The inspector issued his written decision on 17 December 2018.  He allowed the three 

appeals and quashed the enforcement notices.  He granted retrospective planning 
permission for demolition of each of the three houses, subject only to a condition that 

a scheme for the “interim treatment” of the site must be submitted to and approved by 
the council, to keep the site tidy and in good order. 

22. Leaving aside issues not relevant for present purposes, his reasoning was in summary 

as follows.  He described as “too simplistic” the council’s argument that there were no 
public benefits to weigh in the scales against the (less than substantial) harm to the 
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significance of the Coldharbour conservation area.  He was willing to weigh on the 
public interest side “the history of potential and actual development in the area”, 

evidenced by the Turner scheme. 

23. He then set out the history and the characteristics of the houses.  He assessed the 

degree of harm to the significance of the conservation area as at the very low end of 
the “less than substantial category” and the historic interest of the three houses as 
minimal.  He turned to the benefits “that might flow from the demolition”.  He noted 

that the council itself had been willing to countenance demolition of the houses and 
development of the site in 2005. 

24. He pointed to the undoubted pressure to build new homes; 3,931 needed to be built 
each year from 2015 to 2025.  While there was no concrete planning application and 
the future of Angelic Interiors was in doubt, the site was a “prime location” for new 

flats, as the Turner scheme illustrated.  As there was no current planning application, 
he described the benefits of housing development at the site as “speculative”; but it 

was “highly likely” a suitable proposal could be found.  

25. Balancing that public interest against the harm done by the demolition, the balance 
came down in favour of the demolition having done more good than harm.  The harm 

was very low, the buildings had very little historic significance and were in poor 
condition and would probably have been demolished anyway to make way for a 

comprehensive development scheme.  Those benefits “outweigh the harm identified”, 
he decided. 

26. He granted planning permission for the demolition accordingly.  He added that had 

his decision been more finely balanced, he considered whether the remedy of a 
“complete rebuild” would be “proportionate”.  While agreeing that it is “important 

that the loss of historic buildings should not be seen to be condoned”, he questioned 
the need for rebuilding dwellings of “such low historic significance”.  He took the 
view that it would not be proportionate to require complete rebuilding. 

Relevant Law and Policy 

27. The power to issue an enforcement notice for breach of planning control is found in 

section 172 of the Town and Country Planning Act 1990 (the TCPA 1990).  The 
notice must state the breach of planning control and specify the steps needed to 
remedy it (section 173 of the TCPA 1990).  An interested person may appeal to the 

Secretary of State against the notice (section 174(1)).  An appeal may be brought on 
various grounds (section 174(2)).  

28. Those relevant here are in sub-paragraphs (a) and (f). Omitting irrelevant parts, under 
(a), the ground is that “in respect of any breach of planning control … constituted by 
the matters stated in the notice, planning permission ought to be granted …”.  Under 

(f), the ground is that “the steps required … to be taken … exceed what is necessary 
to remedy any breach … or … to remedy any injury to amenity … caused by any such 

breach”. 

29. The Secretary of State (in practice, personified by an inspector) may, where the 
appeal is allowed, “grant planning permission in respect of the matters stated in the 

enforcement notice as constituting a breach of planning control …” (section 
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177(1)(a)).  In considering whether to do so, the Secretary of State “shall have regard 
to the provisions of the development plan, so far as material to the subject matter of 

the enforcement notice, and to any other material considerations” (section 177(2)).  

30. Section 72 of the Planning (Listed Buildings and Conservation Areas) Act 1990 (the 

PLBCAA 1990) gives special status to buildings, whether or not listed, in a 
conservation area.  In the exercise of planning functions “special attention shall be 
paid to the desirability of preserving or enhancing the character or appearance” of the 

conservation area (section 72(1) of the PLBCAA 1990). 

31. It is a crime, as well as a breach of planning control, to cause or permit demolition of 

a building in a conservation area without planning permission: section 196D(1) of the 
TCPA 1990.  This is subject to a defence of urgent necessity on safety grounds, with 
the burden of proof on the defendant (section 196D(3)).  

32. The NPPF states government policy in planning cases, which must be treated as a 
material consideration.  The correct interpretation of its provisions is a matter of law 

for the court, but it should not be construed as though its provisions were statutory or 
terms of a contract; many of its broad statements of policy pull in different directions.  
The weight to be given to conflicting considerations is a matter of planning judgment, 

not a question for the court.  

33. Section 16 of the NPPF deals with “[c]onserving and enhancing the historic 

environment”.  Heritage assets are irreplaceable and should be conserved in a manner 
appropriate to their significance (paragraph 184).  By paragraph 189, under the sub-
heading “[p]roposals affecting heritage assets” local planning authorities “[i]n 

determining applications” should require the applicant to describe the significance of 
affected heritage assets including any contribution made by their setting.  

34. Paragraph 192 requires local planning authorities to take into account, when 
determining planning applications: 

a) the desirability of sustaining and enhancing the significance of heritage assets 
and putting them to viable uses consistent with their conservation;  

b) the positive contribution that conservation of heritage assets can make to 
sustainable communities including their economic vitality; and 

c) the desirability of new development making a positive contribution to local 
character and distinctiveness. 

35. When considering “the impact of a proposed development on the significance of a 
designated heritage asset, great weight should be given to the asset’s conservation 
(and the more important the asset, the greater the weight should be).  This is 

irrespective of whether any potential harm amounts to substantial harm, total loss or 
less than substantial harm to its significance” (paragraph 193).  

36. Any harm to or loss of a designated heritage asset should require “clear and 
convincing justification” (paragraph 194).  Where the harm to the significance of the 
heritage asset concerned will be less than substantial, that harm “should be weighed 

against the public benefits of the proposal including, where appropriate, securing its 
optimum viable use” (paragraph 196).  
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37. Paragraph 198 reminds us that heritage assets should not be lost to plans that are then 
not executed.  Local planning authorities “should not permit the loss of the whole or 

part of a heritage asset without taking all reasonable steps to ensure the new 
development will proceed after the loss has occurred”.  

38. The council emphasised, and I accept, that the phrasing of the NPPF, and numerous 
paragraphs of the accompanying Planning Practice Guidance (PPG), treat 
development proposals as effectively synonymous with planning applications to 

develop land.  The council stresses that in the present case the only current 
“development proposal” was what could be called demolition simpliciter, without any 

application to build on the site afterwards.  

39. The parties also drew my attention to the following passage in the PPG, at paragraph 
020, in the context of “[d]ecision-taking: historic environment”: 

What is meant by the term public benefits? 

Public benefits may follow from many developments and could be anything that delivers 
economic, social or environmental progress as described in the [NPPF] … Public 
benefits should flow from the proposed development.  They should be of a nature or 
scale to be of benefit to the public at large and should not just be a private benefit.  
However benefits do not always have to be visible or accessible to the public in order to 
be genuine public benefits. 

Public benefits may include heritage benefits, such as: 

 sustaining or enhancing the significance of a heritage asset and the contribution of 
its setting 

 reducing or removing risks to a heritage asset 

 securing the optimum viable use of a heritage asset in support of its long term 
conservation.  

40. I will avoid unnecessary citation of guiding authority.  The principles are well known.  

Material considerations must be taken into account (here, as expressly provided in 
section 177(2) of the TCPA 1990) but the weight to be given to them is a matter for 
the judgment of the decision maker.  Decisions must pass the test of rationality but 

must be read without undue legalism.  Reasons must deal with the principal 
controversial issues but need not be discursive.  

41. In the statutory review proceedings, the validity of the inspector’s decision is 
questioned under section 288(1)(b) of the TCPA 1990 on the grounds that his action 
was not within the powers conferred on him by the TCPA 1990 or was taken without 

complying with the relevant requirements of that Act.  In the appeal proceedings, the 
council, relying on the same case, appeals “on a point of law” under section 289(1) of 

the TCPA 1990. 

42. In the context of appeals under section 289 of the 1990 Act, CPR 52PD paragraph 
26.1(15) provides that “[w]here the court is of the opinion that the decision appealed 

against was erroneous in point of law, it will not set aside or vary that decision but 
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will remit the matter to the Secretary of State for re-hearing and determination in 
accordance with the opinion of the court”. 

The Issues, Reasoning and Conclusions 

43. I record first certain matters of common ground.  First, demolition of the three houses 

has caused harm, but less than substantial harm, to the significance of the 
Coldharbour conservation area.  That was also common ground before the inspector.  
While there is no requirement to quantify the “less than substantial harm”, the 

inspector found that it was at the lowest end of the spectrum.  

44. Second, it is common ground that, in the phrase “the impact of a proposed 

development on the significance of a designated heritage asset” (NPPF paragraph 
193), the “proposed development” here is demolition simpliciter of the three houses, 
without redevelopment or any concrete plan for redevelopment of the site ; and the 

“designated heritage asset” is the Coldharbour conservation area.  

45. Similarly, in paragraph 196 of the NPPF, the “development proposal” causing harm 

that “should be weighed against the public benefits of the proposal”, in the present 
case denotes, and denotes only, the demolition simpliciter of the three houses, again 
without redevelopment of the site or any concrete plan to redevelop it.  The 

“designated heritage asset” is, again, the conservation area.  

46. The main issue in the case is therefore whether the correct interpretation o f 

paragraphs 193 and 196, read in their context, permit an inspector to have regard to 
non-specific but likely future development proposals which, if they were 
implemented, would deliver a public benefit that could in principle outweigh the harm 

to the significance of a designated heritage asset.  

47. This inspector treated the likely implementation of future development proposals as 

relevant.  He treated the current absence of a specific proposal as a matter going to 
weight not relevance; the public benefit was “speculative” and the weight to be given 
to it “reduced accordingly”.  The council says that was a misinterpretation of the 

NPPF, irrational and a failure properly to perform the inspector’s duty under section 
72 of the TCPA 1990. 

48. I paraphrase the main arguments of Mr Matthew Reed QC, for the council, as follows: 

(1) The “public benefits of the proposal” in paragraph 196 means the public benefits 
consisting of the proposal; thus, the phrase refers only to the public benefits, if 

any, of the demolition simpliciter of the three houses, without any plan for any 
replacement buildings. 

(2) The policy of paragraph 196, read in context, is that heritage assets should be 
preserved unless and until the harm their loss would cause is properly justified by 
benefits that will be delivered by the development which causes the harm.  

(3) Speculative future benefits that may arise if permission to demolish is given but 
are not secured by the demolition itself as part of a development proposal or by a 

condition or via a planning obligation, do not count as public benefits; otherwise, 
permission can be given for developments harmful to the significance of heritage 
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assets, leaving sites empty and without any concomitant benefit to the public 
outweighing the harm. 

(4) The NPPF and PPG are replete with references to a “proposed development” and 
a “development proposal”, the latter phrase being interchangeable with “an 

application” (e.g. in paragraph 197 of the NPPF).  Those references all pre-
suppose that “development” is something that creates not just destroys, i.e. more 
than just demolition. 

(5) Unauthorised demolition in a conservation area is a crime and it would be odd for 
the crime to benefit the public.  The council’s interpretation is also supported by 

section 17(3) of the PLBCAA 1990, which includes the safeguard that consent to 
demolish a listed building may be made subject to a contract for and grant of 
planning for “redevelopment of the site”.  

(6) The respondents’ proposition that public benefits need not be certain of 
accomplishment (relying on Mansell v. Tonbridge and Malling BC [2017] EWCA 

Civ 1314, [2018] JPL 176 and R (Shimbles) v City of Bradford MDC [2018] 
EWHC 195 (Admin), [2018] Env LR 25) does not address the heritage assets 
context and does not extend to purely theoretical future benefits, where there is no 

“fallback” proposal linked to an existing proposal and no firm intention on 
anyone’s part to develop at all. 

(7) The inspector’s decision allows the site to remain undeveloped for ever, contrary 
to paragraph 198, not mentioned in the decision, stating that authorities “should 
not permit the loss of the whole or part of a heritage asset without taking all 

reasonable steps to ensure the new development will proceed after the loss has 
occurred” (counsel’s emphasis).  

(8) Even if the inspector correctly interpreted paragraph 196, it was irrational to 
conclude that the market would deliver public benefits sufficient to outweigh the 
harm: the local plan said nothing about the site; Angelic Interiors merely asserted 

an intention to sell it but had not tried to; there was no buyer, no sign of even an 
embryonic plan to develop, no design or project team, no funding and nothing to 

indicate when if ever these things would appear; and there was no examination of 
appetite for development that would retain the replacement buildings and build 
round them. 

(9) The inspector’s reasons were insufficient; he did not adequately address these 
points.  To refer to the “indicative” Turner scheme and to say that the benefits 

were “speculative” and the weight given to them “reduced accordingly” was not 
sufficient to address the detailed arguments about the absence of any present 
development proposal.  Nor did he appraise possible development that would 

retain the replacement buildings.  

(10) The council could not properly understand why it had lost the appeals unless the 

inspector explained how the benefits of granting permission for the demolition 
would necessarily result in public benefits that would outweigh the harm, to be 
given great weight, to the significance of the conservation area which the 

demolition would cause. 
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49. For the Secretary of State, Mr John Jolliffe made submissions which I paraphrase 
briefly, thus: 

(1) The inspector should not have to blind himself to material considerations.  The 
public benefits of a proposal, for the purposes of paragraph 196 of the NPPF, 

include any benefit that flows or is likely to flow from the proposal.  If the 
proposal is demolition of existing buildings, the inspector cannot realistically 
ignore benefits likely to result from the site being vacant. 

(2) Although the “proposal” here was demolition simpliciter, without any present 
application to develop the site, the benefits in paragraph 196 include “where 

appropriate, securing its optimum viable use”, i.e. optimum viable use of the 
heritage asset; that language is wide and embraces more than just the benefits 
directly flowing from the demolition of the three houses; it embraces potential as 

well as actual benefits.  

(3) The council’s interpretation of the provisions, if accepted, would make the appeal 

process in the present case arid and futile; the appellant could not hope to win the 
appeal.  The court should lean against such a stilted and technical approach to the 
provisions, unless constrained by clear words not found in the provisions.  

(4) The council’s submissions to the inspector appeared at times to accept that a 
balance had to be struck; yet, on the council’s case now, there is no balance to 

strike because the factual content is all on one side of the balance and none on the 
other. 

(5) The inspector is required by section 177(2) of the TCPA 1990 to take account of 

all material considerations.  He is therefore not permitted to overlook a material 
consideration, even if it consists of an event – a viable development application – 

that has not yet happened but is, objectively, very likely to happen because of the 
surrounding circumstances. 

(6) Here, the likely future event is a viable planning application to develop the site.  

The inspector was bound as well as entitled to have regard to  the ripeness of the 
site for housing development and the pressing need for it.  The weight to be 

attached to that consideration was a matter for his planning judgment, short of 
irrationality. 

(7) The criminality of the demolition is not relevant; it is part of the regime for 

securing observance of the planning laws but says nothing about the result those 
planning laws should produce in appeals such as these.  The threshold for judging 

the inspector’s decision is that of rationality and the criminal law does not assist 
with applying that threshold. 

(8) The reasons challenge lacks merit because it is obvious from the written decision 

why the inspector decided the appeals in the way he did.  If he was permitted to 
take account of likely future development, it is plain that he did so and he gave 

cogent reasons for doing so; namely, the need for housing in Tower Hamlets, the 
suitability of the site for providing it and the readiness of players in the market to 
meet the demand. 
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(9) Even if the inspector erred in law, it is highly likely that he would have allowed 
the appeal under section 174(2)(f) of the TCPA 1990 (“… that the steps required 

… to be taken … exceed what is necessary to remedy any breach or … to remedy 
any injury to amenity … caused by any such breach”).  He saw the merits of the 

conservation area as so limited that he regarded the requirement to rebuild as 
disproportionate, as he stated. 

50. For Angelic Interiors, Ms Saira Kabir Sheikh QC made submissions mostly consistent 

with Mr Jolliffe’s which I do not repeat; and she made certain further points 
including, in my paraphrase: 

(1) Appeals against enforcement notices where there has been a breach of planning 
control are remedial, not (unlike the criminal law) punitive; hence, lesser 
measures than required under the enforcement notice must be considered where 

appropriate: section 174(2)(f) of the TCPA 1990, and see Tapecrown Ltd v. First 
Secretary of State [2006] EWCA Civ 1744, [2007] 2 P & CR 7, per Carnwath LJ 

(as he then was) at [46]. 

(2) Material considerations in planning law are not limited to what is certain, as 
demonstrated by the decisions in Mansell and Shimbles.  The heritage context 

does not alter that.  Whether a public benefit is too remote is for the inspector to 
decide, not the court, within the bounds of rationality.  It is a question of fact and 

degree, not one of interpretation of the NPPF. 

(3) Paragraph 198 of the NPPF did not feature in the council’s submissions to the 
inspector and is not germane; there was no loss of the whole or part of a heritage 

asset.  The three houses were not heritage assets.  The inspector properly rejected 
a condition that a redevelopment plan must be produced within one to two years; 

redevelopment could be left to the market.  

(4) The inspector properly considered the Turner scheme probative of what the 
market would be likely to produce.  He was entitled to give such weight to it as he 

thought fit.  His decision on the balancing exercise was a classic exercise of 
planning judgment which cannot be faulted.  The council’s submissions merely 

amount to disagreement with the outcome. 

(5) Once it is accepted that the inspector did not misinterpret the NPPF provisions, it 
cannot be said that he failed to perform his duty under section 72 of the PLBCAA 

1990, nor that his decision was other than rationally grounded, nor that the 
reasoning was inadequately set out so that the council did not know why it had 

lost the appeals. 

(6) If the inspector were found to have misinterpreted the NPPF provisions, then it 
would be accepted that he would not necessarily have allowed the appeal under 

section 174(2)(f) of the TCPA 1990, which the inspector abbreviated to “the 
proportionality of the requirement to rebuild”.  But if he correctly interpreted the 

NPPF provisions, he would clearly have allowed the appeal under ground (f).  

51. Turning to my reasoning and conclusions: I begin with the statutory provisions.  
Section 174(2)(a) of the TCPA 1990 enables an appeal to be allowed on the ground 

that planning permission ought to be granted, but only “in respect of any breach of 
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planning control … constituted by the matters stated in the notice”.  Section 177(1)(a) 
likewise empowers only the grant of planning permission on appeal “in respect of the 

matters stated in the enforcement notice as constituting a breach of planning control”.  

52. The matter stated in the notice was, and was only, demolition of the three houses.  

Therefore, the inspector could only allow the appeals under ground (a) by granting 
planning permission for demolition simpliciter.  He could not have granted planning 
permission for a scheme for development of the site, even if one had been before him.  

Permission for any such scheme would have to have been sought from the council, 
not the inspector in the appeals.  

53. The application of those provisions in this case is slightly odd and artificial.  When 
the inspector determined the appeals, he had to decide whether to grant planning 
permission for demolition simpliciter, since that was the only unlawful act against 

which relief was sought in the appeals.  Yet, had Angelic Interiors sought permission 
from the council for demolition simpliciter, armed with only the Turner scheme and 

an avowed intent to sell the site, it is hardly likely the council, or any local planning 
authority, would have granted it.  

54. The provisions of the NPPF are statements of national policy, not statute.  Their focus 

tends to be prospective, on what should be permitted to happen in the future, rather 
than whether there should be retrospective validation of what has happened in the 

past.  As everyone agreed, the inspector was nonetheless required to treat the relevant 
NPPF provisions as material considerations.  He was right to do so.  

55. In the context of harm to the significance of a heritage asset, here the conservation 

area, the balancing exercise that the inspector had to undertake was, on the “harm” 
side, to balance the harm done by demolition simpliciter, not unlawful development 

such as adaptation of the three houses.  Put crudely, it was demolition of the houses, 
without any replacement, that had to do more good than harm.  The public benefit had 
to come from the site being vacant.  

56. It is counter- intuitive to propose that unlawful (and criminal) demolition of buildings 
forming part of a conservation area, harming the significance of that conservation 

area, can do more good than harm.  No sensible planning application to demolish 
would be made on that basis and a planning consultant suggesting such an application 
would soon be short of clients.  

57. Still, for the inspector’s decision to be lawful, and for the challenges to fail, it has to 
be a defensible conclusion that demolition without replacement, leaving the site razed 

to the ground and vacant, without any replacement development, and doing harm to 
the significance of the conservation area, is more good than bad.  Baldly stated in that 
way, the proposition is remarkable.  

58. My first thought on hearing argument was that the proposition cannot be correct.  If 
only demolition is on the table, and demolition is harmful, how then can it do more 

good than harm?  Can it be good and bad at the same time, and more good than bad?  
At this stage, considerations of “proportionality” (inaccurate shorthand for the section 
174(2)(f) ground of appeal) do not arise.  
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59. I have found this part of the case difficult.  The difficulty in the heritage context is 
highlighted by the wording of the NPPF provisions.  As the council points out, they 

are replete with references to new development: “a proposed development” 
(paragraphs 193 and 195), “a development proposal” (paragraph 196) and “the new 

development” (paragraph 198). 

60. These provisions all refer not to the ashes from which the phoenix will rise, but to the 
phoenix that will rise from them.  They refer to what is intended to be built, not to a 

vacant site.  That is the natural reading of the words.  Yet, in the prese nt case, the 
“proposed development” is, artificially, the unlawful demolition and nothing else.   

The NPPF provisions, on the other hand, assume not just a future intention to develop 
but a positive proposal to do so. 

61. The question remains whether, absent such a proposal, the gap can be filled by 

invocation of likely future development.  It is also worth remembering that demolition 
simpliciter is not always purely harmful.  C ircumstances may change materially 

between service of an enforcement notice and the hearing of an appeal.  For example, 
the condition of the site might deteriorate.  There could be ground contamination or 
flooding. 

62. With those thoughts in mind, I found considerable force in the council’s interpretation 
of the provisions and in particular paragraph 196 of the NPPF.  But in the end, I have 

concluded that the council’s interpretation is too purist.  I remind myself that the 
inspector faced with these appeals was not conducting a legal and intellectual 
exercise.  He was considering pragmatically the situation on the ground. 

63. I consider, after reflection, that the respondents are correct to rely, in the present 
context, on the Mansell decision as authority that planning benefits do not have to be 

certain to be material.  The objective likelihood of a benefit being enjoyed in future 
must be relevant to weight, even short of certainty, a commodity as rare in planning as 
in other walks of life (death and taxes apart).  

64. This can be tested by supposing there had been a concrete proposal to develop the 
site.  The council might have argued that the proposal was far fetched, would never 

happen, the developer was likely to become insolvent, and so forth.  The council 
would, in that scenario, be asking the inspector to measure the objective likelihood of 
the claimed benefit being delivered.  Conceptually, the position is no different where 

no actual proposal is yet on the table.  

65. The circumstantial evidence (of the market, the need for housing and so forth) is still 

logically probative of the objective likelihood of the benefit being delivered.  There 
might be a draft proposal, or a half complete draft proposal.  If so, the inspector would 
have to evaluate them.  Similarly, he was right to evaluate the probative force of the 

Turner scheme, indicative though it was, against market conditions and demand for 
housing of the type considered in it.  

66. To put the point another way, if the balance of good and harm can change post-
demolition, for example by supervening ground contamination or a post-demolition 
planning application, I see no reason why the balance cannot also change post-

demolition by the advent of an uncertain “Mansell” benefit, or by a change in the 
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degree of likelihood (for example, by changes in the market or demand for housing) 
that it will accrue to the public. 

67. Viewed in that light, the issue seems to be essentially one of remoteness.  It must, 
then, be an issue for factual evaluation by the inspector and for his planning judgment, 

controlled by the threshold of rationality.  In the end, I accept the submission of Ms 
Kabir Sheikh QC that the inspector could have decided that the benefits were too 
remote, but he did not. 

68. I accept the respondents’ interpretation of the heritage provisions in the NPPF with a 
degree of hesitation.  I am conscious that it is a liberal construction and not a strict 

pro-heritage construction such as the council is advocating.  Nevertheless, on balance 
I think the respondents’ is the correct one, bearing in mind that the NPPF provisions 
are statements of policy not law and the language of the provisions is not restricted in 

the way the council contends.  

69. For completeness, I would add that I do not find persuasive the argument that if the 

council’s interpretation were correct, the appeals would have been arid and futile and 
bound to fail.  In very many cases of outright unlawful demolition of buildings, 
harming the significance of a heritage asset, an appeal is highly likely to fail, and 

rightly.  If it were otherwise, unscrupulous persons might be encouraged to damage 
heritage assets, thinking they could get away with it on appeal.  No one should think 

that. 

70. I therefore reject the first ground of challenge.  I come next to the second and third 
grounds.  In my view, they could not succeed independently of the first ground.  The 

respondents are correct to point out that the charge of irrationality and absence of 
adequate reasoning comes back to whether or not the inspector misapplied national 

policy. 

71. If he correctly applied the regime of the NPPF, the absence of a current and concrete 
development proposal does not make future development prospects an immaterial 

consideration.  If it is a material consideration, he must take it into account (section 
177(2) of the TCPA 1990).  On that footing, it was not irrational to do so.  

72. I reject the council’s free standing contention that, quite apart from the interpretation 
of the NPPF provisions, it was irrational to decide that the market would produce 
suitable and beneficial housing development soon.  It is true that the inspector could 

not say what type of development that would be, nor that it would certainly occur; but 
those were points he was entitled to weigh when considering the public benefit side of 

the balance. 

73. I do not see any want of rationality in reasoning that the site would soon attract 
developers like flies to a honeypot and that this would probably have led to 

demolition of the three houses soon anyway.  The circumstantial evidence supporting 
that finding was not lacking: the prime location, the pressing need to build housing in 

the borough, the appetite shown by other housing developments nearby, the indicative 
Turner scheme and the intention to sell and strong likelihood of sale of the site for 
development. 
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74. As for the reasons challenge, did the inspector properly set out his thinking?  
Manifestly, he did.  The reasoning need not be discursive.  It is commendably 

succinct but clear and full.  He explained exactly why he was confident that delivery 
of the public benefit he anticipated could be left to the market.  He made all the points 

I have just mentioned, in support of his conclusion.  The council cannot complain that 
it does not know why it lost the appeals.  

75. I did consider carefully whether the reasoning touches adequately on the possibility of 

a development scheme that would leave the three houses intact, whereby the 
developer would build round them and keep them in place.  If the inspector had 

simply assumed, without considering the issue properly, that the public benefits 
derived from anticipated development would be lost unless the demolition were 
permitted, that could have been a flaw in the reasoning.  

76. However, I have concluded that the inspector did adequately, though briefly, consider 
this point and that it was a matter for his planning judgment.  His consideration of 

likely development proposals such as the one illustrated by the Turner scheme 
(involving 22 new dwellings) included the council’s 2005 discussions which would 
have involved demolition of the three houses.  

77. He observed (paragraph 30) that there appeared to be “no constraints that would 
prevent a housing scheme of significantly greater density than 3 units from being 

successful on the site”.  And at paragraph 34 when carrying out the balancing 
exercise, he opined that permitting the demolition would deliver the public benefits of 
“redevelopment of the site with a much larger number of dwellings than would be the 

case if the demolished houses were rebuilt”.  

78. To conclude, I am satisfied for all those reasons that the inspector did not err in law 

by misinterpreting the relevant provisions in section 16 of the NPPF, principally 
paragraph 196; nor did he reach a conclusion that was too speculative to be rational; 
nor did he explain his reasoning insufficiently.  None of the three grounds of 

challenge is made out and all must fail. 

79. For completeness, I add that had I found any flaw in the decision, I would not have 

accepted the argument that the decision should be left to stand because of the high 
likelihood that the inspector would have allowed the appeal on the basis of section 
174(2)(f) of the TCPA 1990, stated in abbreviated form as “proportionality”.  

80. The inspector dealt with this issue briefly at paragraph 35 of the decision.  He  
acknowledged that the enforcement system is remedial and not punitive and that the 

only possible remedy for unlawful demolition is a complete rebuild.  He must 
therefore have rejected the application of the first limb of section 174(2)(f): that “the 
steps required…to be taken…exceed what is necessary to remedy any breach”. 

81. Rather, he appears to have been of the view that the second limb of (f) applied: that 
the complete rebuild required to remedy the breach would “exceed what is 

necessary…to remedy any injury to amenity … caused by any such breach”.  I have 
difficulty with that reasoning.  What was the “injury to amenity” caused by the 
unlawful demolition?  The inspector did not say.  He did not say there was none, 

though he clearly thought it was limited.  

London Borough of Tower Hamlets v SSHCLG [2019] EWHC 2219 (Admin) 286



Judgment Approved by the court for handing down. Tower Hamlets LBC v. SSHCLG and another 

 

82. I would have thought the injury to amenity must be the loss of a sense of history 
experienced by viewers passing by the three houses who are given a window into the 

past heritage of the lost working class district of Cubitt Town, a perspective to set 
against the modern Docklands developments nearby.  How could that injury to 

amenity be remedied by doing nothing?  The inspector did not say.  

83. I do not think it could be and I do not think section 174(2)(f) could properly have 
been invoked by the inspector, had he erred in any other way.  The Tapecrown 

decision is not in point; it was a case about unlawful deve lopment, not unlawful 
demolition.  The issue was whether lesser measures than outright demolition would 

suffice to right the wrong done.  No lesser measures than a complete rebuild could be 
proposed here.  It is an all or nothing case.  

84. Nonetheless, for the reasons already given I must dismiss the appeal and the 

application for statutory review.  I do so without much enthusiasm, reminding myself 
that the enforcement system is remedial not punitive.  I must put aside the affront to 

the rule of law and criminal activity seen in this case, as well as the loss of the three 
houses and their contribution to our historic environment, however limited some may 
consider it.  My discomfort does not make the inspector’s decision unlawful and I 

must and do uphold it.  
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UK Parliament Acts/T/TO-TT/Town and Country Planning Act 1990 (1990 c 8)/Part III Control over 
Development (ss 55-[106C)/55 Meaning of “development” and “new development”

Part III Control over Development

Meaning of development

55 Meaning of “development” and “new development”

(1)     Subject to the following provisions of this section, in this Act, except where the context otherwise 
requires, “development,” means the carrying out of building, engineering, mining or other operations in, 
on, over or under land, or the making of any material change in the use of any buildings or other land.

[(1A)     For the purposes of this Act “building operations” includes—

(a)     demolition of buildings;

(b)     rebuilding;

(c)     structural alterations of or additions to buildings; and

(d)     other operations normally undertaken by a person carrying on business as a builder.]

(2)     The following operations or uses of land shall not be taken for the purposes of this Act to involve 
development of the land—

(a)     the carrying out for the maintenance, improvement or other alteration of any building of works 
which—

(i)     affect only the interior of the building, or

(ii)     do not materially affect the external appearance of the building,

and are not works for making good war damage or works begun after 5th December 1968 for the 
alteration of a building by providing additional space in it underground;

(b)     the carrying out on land within the boundaries of a road by a . . . highway authority of any works 
required for the maintenance or improvement of the road [but, in the case of any such works which are 
not exclusively for the maintenance of the road, not including any works which may have significant 
adverse effects on the environment];

(c)     the carrying out by a local authority or statutory undertakers of any works for the purpose of 
inspecting, repairing or renewing any sewers, mains, pipes, cables or other apparatus, including the 
breaking open of any street or other land for that purpose;

(d)     the use of any buildings or other land within the curtilage of a dwellinghouse for any purpose 
incidental to the enjoyment of the dwellinghouse as such;

(e)     the use of any land for the purposes of agriculture or forestry (including afforestation) and the use 
for any of those purposes of any building occupied together with land so used;

(f)     in the case of buildings or other land which are used for a purpose of any class specified in an 
order made by the Secretary of State under this section, the use of the buildings or other land or, 
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subject to the provisions of the order, of any part of the buildings or the other land, for any other 
purpose of the same class;

[(g)     the demolition of any description of building specified in a direction given by the Secretary of 
State to local planning authorities generally or to a particular local planning authority.]

[(2A)     The Secretary of State may in a development order specify any circumstances or description of 
circumstances in which subsection (2) does not apply to operations mentioned in paragraph (a) of that 
subsection which have the effect of increasing the gross floor space of the building by such amount or 
percentage amount as is so specified.

(2B)     The development order may make different provision for different purposes.]

(3)     For the avoidance of doubt it is hereby declared that for the purposes of this section—

(a)     the use as two or more separate dwellinghouses of any building previously used as a single 
dwellinghouse involves a material change in the use of the building and of each part of it which is so 
used;

(b)     the deposit of refuse or waste materials on land involves a material change in its use, 
notwithstanding that the land is comprised in a site already used for that purpose, if—

(i)     the superficial area of the deposit is extended, or

(ii)     the height of the deposit is extended and exceeds the level of the land adjoining the site.

(4)     For the purposes of this Act mining operations include—

(a)     the removal of material of any description—

(i)     from a mineral-working deposit;

(ii)     from a deposit of pulverised fuel ash or other furnace ash or clinker; or

(iii)     from a deposit of iron, steel or other metallic slags; and

(b)     the extraction of minerals from a disused railway embankment.

[(4A)     Where the placing or assembly of any tank in any part of any inland waters for the purpose of fish 
farming there would not, apart from this subsection, involve development of the land below, this Act shall 
have effect as if the tank resulted from carrying out engineering operations over that land; and in this 
subsection—

“fish farming” means the breeding, rearing or keeping of fish or shellfish (which includes any kind of 
crustacean and mollusc);

“inland waters” means waters which do not form part of the sea or of any creek, bay or estuary or of 
any river as far as the tide flows; and

“tank” includes any cage and any other structure for use in fish farming.]

(5)     Without prejudice to any regulations made under the provisions of this Act relating to the control of 
advertisements, the use for the display of advertisements of any external part of a building which is not 
normally used for that purpose shall be treated for the purposes of this section as involving a material 
change in the use of that part of the building.
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(6)     . . .

NOTES

Derivation

Sub-ss (1), (3), (5), (6) derived from the Town and Country Planning Act 1971, s 22(1), (3), (4), (5); sub-s 
(2) derived from the Town and Country Planning Act 1971, s 22(2), and the Housing and Planning Act 
1986, Sch 11, para 1; sub-s (4) derived from the Town and Country Planning Act 1971, s 22(3A), and the 
Town and Country Planning (Minerals) Act 1981, s 1(1).

Initial Commencement

Specified date

Specified date: 24 August 1990: see s 337(2).

Extent

This Act does not extend to Scotland: see s 337(3).

Amendment

Sub-s (1A): inserted by the Planning and Compensation Act 1991, s 13(1).
Sub-s (2): in para (b) word omitted repealed by the Planning and Compulsory Purchase Act 2004, ss 
118(1), 120, Sch 6, paras 1, 2, Sch 9.

Date in force: 7 June 2006: see SI 2006/1281, art 2(e), (f)(i).

Sub-s (2): in para (b) words from “but, in” to “the environment” in square brackets inserted by SI 1999/293, 
reg 35(1).

Date in force: 14 March 1999: see SI 1999/293, reg 1(1).

Sub-s (2): para (g) inserted by the Planning and Compensation Act 1991, s 13(2).
Sub-ss (2A), (2B): inserted by the Planning and Compulsory Purchase Act 2004, s 49(1); for effect see s 
49(2)–(4) thereof.

Date in force (for the purpose of making, or making provision by means of, subordinate 
legislation): 6 August 2004: see SI 2004/2097, art 2.
Date in force (in relation to England for remaining purposes): 10 May 2006: see SI 2006/1061, 
art 2(b).
Date in force (in relation to Wales for remaining purposes): 22 June 2015: see SI 2015/340, art 
2(a).

Sub-s (4A): inserted by the Planning and Compensation Act 1991, s 14.
Sub-s (6): repealed by the Planning and Compensation Act 1991, ss 31, 84, Sch 6, para 9, Sch 19, Parts 
I, II.
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Modification

Modification: references to waste modified by the Waste Management Licensing Regulations 1994, SI 
1994/1056, reg 19, Sch 4, Part I, para 11, to include “Directive Waste” as defined by reg 1(3), Sch 4, Part 
II thereof.

See Further

See further: the High Speed Rail (London—West Midlands) Act 2017, ss 22(7), 50(6).

Transfer of Functions

Functions of the Secretary of State, so far as exercisable in relation to Wales, transferred to the National 
Assembly for Wales, by the National Assembly for Wales (Transfer of Functions) Order 1999, SI 
1999/672, art 2, Sch 1.

Subordinate Legislation

Town and Country Planning (Use Classes) (Amendment) Order 1991, SI 1991/1567 (made under sub-s 
(2)(f)).
Town and Country Planning (Use Classes) (Amendment) Order 1992, SI 1992/610 (made under sub-s 
(2)(f)).
Town and Country Planning (Use Classes) (Amendment) (No 2) Order 1992, SI 1992/657 (made under 
sub-s (2)(f)).
Town and Country Planning (Use Classes) (Amendment) Order 1994, SI 1994/724 (made under sub-s 
(2)(f)).
Town and Country Planning (Use Classes) (Amendment) Order 1995, SI 1995/297 (made under sub-s 
(2)(f)).
Town and Country Planning (Use Classes) (Amendment) (Wales) Order 2002, SI 2002/1875 (made under 
sub-s (2)(f)).
Town and Country Planning (Use Classes) (Amendment) (England) Order 2005, SI 2005/84 (made under 
sub-s (2)(f)).
Town and Country Planning (Use Classes) (Amendment) (England) Order 2006, SI 2006/220 (made 
under sub-s (2)(f)).
Town and Country Planning (Application of Subordinate Legislation to the Crown) Order 2006, SI 
2006/1282 (made under sub-s (2)(f)).
Town and Country Planning (Miscellaneous Amendments and Modifications relating to Crown Land) 
(Wales) Order 2006, SI 2006/1386 (made under sub-s (2)(f)).
Town and Country Planning (Use Classes) (Amendment) (England) Order 2010, SI 2010/653 (made 
under sub-s (2)(f)).
Town and Country Planning (Development Management Procedure) (England) Order 2015, SI 2015/595 
(made under sub-ss (2A), (2B)).
Town and Country Planning (Use Classes) (Amendment) (England) Order 2015, SI 2015/597 (made 
under sub-s (2)(f)).
Town and Country Planning (Development Management Procedure) (Wales) (Amendment) Order 2015, 
SI 2015/1330.
Town and Country Planning (Use Classes) (Amendment) (Wales) Order 2016, SI 2016/28 (made under 
sub-s (2)(f)).

Document information

s55 TCPA 1990 291



Page 5

Town and Country Planning Act 1990
Date made
24/05/1990

UK Parliament Acts/T/TO-TT/Town and Country Planning Act 1990 (1990 c 8)/Part III Control over 
Development (ss 55-[106C)/[70C Power to decline to determine retrospective application]

[70C Power to decline to determine retrospective application]

[(1)     A local planning authority . . . may decline to determine an application for planning permission [or 
permission in principle] for the development of any land if granting planning permission for the 
development would involve granting, whether in relation to the whole or any part of the land to which a 
pre-existing enforcement notice relates, planning permission in respect of the whole or any part of the 
matters specified in the enforcement notice as constituting a breach of planning control.

(2)     For the purposes of the operation of this section in relation to any particular application for planning 
permission [or permission in principle], a “pre-existing enforcement notice” is an enforcement notice 
issued before the application was received by the local planning authority.]

NOTES

Extent

This Act does not extend to Scotland: see s 337(3).

Amendment

Inserted by the Localism Act 2011, s 123(1), (2).

Date in force: 6 April 2012: see SI 2012/628, art 8(b); for transitional provisions see arts 9, 
13(1) thereof.

Sub-s (1): words omitted repealed by the Planning (Wales) Act 2015, s 32.

Date in force (for certain purposes): 6 September 2015: see the Planning (Wales) Act 2015, s 
58(2)(b).
Date in force (for remaining purposes): 16 March 2016: see SI 2016/52, art 5(b); for transitional 
provisions see art 11.

Sub-s (1): words “or permission in principle” in square brackets inserted by the Housing and Planning Act 
2016, s 150(5), Sch 12, paras 1, 14.

Date in force: 13 July 2016: see SI 2016/733, reg 3(d).
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Sub-s (2): words “or permission in principle” in square brackets inserted by the Housing and Planning Act 
2016, s 150(5), Sch 12, paras 1, 14.

Date in force: 13 July 2016: see SI 2016/733, reg 3(d).

See Further

See further: the High Speed Rail (London—West Midlands) Act 2017, ss 22(7), 50(6).

Document information

Town and Country Planning Act 1990
Date made
24/05/1990
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