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1.6

An application for a certificate of lawfulness was refused in June 2022 under reference
22/00763/LDEU. The reasons were that a 10 year period of use had not been
demonstrated.

The buildings were built between January 2013 and February 2014, and were brought into
use by August 2014. There is no dispute of these dates. Therefore the Council accepts

that the buildings are immune from enforcement.

Therefore the buildings are lawful and will remain. However the use of the buildings has

only been taking place for 8 years, and are not lawful.

This application seeks to resolve this oddity of the planning system, which otherwise results
in lawful buildings having no lawful use. The application follows correspondence with the

Council’s planning and enforcement team.

This Supporting Statement:

(i) describes the building and uses in section 2;

(ii) sets out the lawful status of the buildings in section 3;

(iii) sets out the relevant planning policy and considerations in section 4;
(iv) assess the proposals in section 5;

(v) ending with conclusions in section 6.

The correspondence that preceded this application is in Appendix KCC1.
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2 THE DEVELOPMENT

The Buildings
2.1 The building are shown on the Google Earth image below. North Sydmonton House is also
identified.

Insert 1: The Application Building

: @ North Sydmonton
House

2.2 The buildings are shown externally in the following photographs. They comprise three
interlinked buildings with a connecting roof.
Photo 1: Viewed from the North
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Photo 2: From the West

Photo 3: From the South

Photo 4: From the East
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The Uses
2.3 The building is used as follows.
Insert 2: The Uses ldentified

Domestic and
cookery school

Workshop Toilets Cookery Garaging
with flat over school store

2.4 The domestic and cookery school is shown in the following photographs.

Photos 5 — 10: The Party Barn and Cookery Area
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25 The workshop is shown below, with attached boiler room and store, and the ground floor
toilets.
Photos 11 - 14: The Workshop and Toilets
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2.6 The flat is accessed via a staircase from the door, as shown below.
Photos 15: Door to Flat

Door to flat

2.7 The flat is shown below.
Photos 16 - 21 The Flat
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2.8

2.9

2.10

2.11

2.12

The garages and cookery store area are shown below.
Photos 22 and 23: Garages and Cookery Store

The flat is lived in by a housekeeper.

The workshop and toilets are used for those purposes.

The store for the cookery school use is only used as a store for that use. The garages store

cars.

The main building is used for domestic uses, such as dinners and parties. It is also used

for cookery school and other meetings.
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LAWFUL STATUS OF THE BUILDING

3.1

3.2

3.3

3.4

3.5

3.6

The buildings were permitted for equestrian purposes in 2012, and replaced two more-
substantial poultry sheds. The original buildings and the original planning consent, showing
that the building accorded with the design, is set out in Appendix KCC2.

In application 22/00763/LDUE the case officer concluded as follows, in respect of the

lawfulness of the built form of the buildings. The officer reportis set out in Appendix KCC3:

“The evidence provided by the architect and the statutory declaration confirming
the building work commenced in January 2013 with the main construction phase
being completed by February 2014. The aerial photographs, as described above,
confirm the built form was present on-site in 2017, in what appears to be a
completed state. The surrounding land around the site appears undisturbed in the
2017 aerial photograph, with the gravel parking and landscaping in place. The
photographs suggest that all construction works were completed before 2017 as

the site appears to match that currently experience onsite.

The Local Planning Authority has no evidence itself, nor any from others, to
contradict or otherwise make the applicant’s version of events less than probable,
and the evidence and information provided are considered to be sufficiently precise
and unambiguous as to justify that the buildings were constructed and completed
4 years prior to the submission of the application. As such, if all other matters had
been acceptable, a certificate relating to the built form and their immunity from

enforcement action could be issued”.

The lawful status of the buildings has therefore been considered and accepted.

It was concluded that “evidence has been provided to confirm that the built form is

immune from enforcement action”.

The Certificate was refused because the use had not taken place for a continuous period

of 10 years.
As set out in the exchange of correspondence in Appendix KCC1, the judge in the Welwyn
Hatfield case stated:

“The building attracts afour year period for enforcement under subsection (1), while
its use attracts, at any rate in theory, a ten year period for enforcement under

subsection (3). | say in theory because there is a potential answer to this apparent
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anomaly, one which would apply as much to a dwelling house as to any other
building. It is that, once a planning authority has allowed the four year period for
enforcement against the building to pass, principles of fairness and good
governance could, in appropriate circumstances, preclude it from subsequently

taking enforcement steps to render the building useless

3.7 Without consent for the uses, the buildings have no lawful use. Therefore this application

seeks consent for the uses that have been carried out for the last 8 years.
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PLANNING POLICY OF RELEVANCE

4.1

4.2

4.3

4.4

The application relates to an unusual situation, where an ongoing use needs to be
regularised. The buildings are immune from enforcement. Therefore the polices

considered are those relating to the change of use of a building.

National Policy

Under the heading “supporting a prosperous rural economy”, paragraph 84 of the National
Planning Policy Framework (July 2021) sets out that “Planning policies and decisions

should enable:
a) the sustainable growth and expansion of all types of business in rural areas,
both through conversion of existing buildings and well-designed new

buildings”.

Paragraph 80 sets out that residential development in the countryside should be avoided
unless these result from special circumstances including where “the development would

re-use redundant or disused buildings and enhance its immediate setting”.

Local Policy
The West Berkshire Core Strategy (2006-2026) was adopted in 2012. Policy CS10 “Rural

Economy” encourages proposals to diversify the rural economy.
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5 ASSESSMENT
Relevant Considerations
5.1 The buildings are immune from enforcement, as confirmed above. The assessment is
therefore restricted to those considerations relevant to the use of the building.
In-Principle
5.2 Planning policy in the NPPF (2021) requires planning decisions to enable the sustainable
growth and expansion of business in rural areas through conversion of existing buildings.
Policy supports the creation of homes from the re-use of existing buildings.
5.3 In principle the use of the building accords with planning policy. The alternative is an
otherwise unused building.
Details
5.4 There are no landscape or biodiversity, flooding or other considerations relevant to this
application because the buildings are lawful and the use is ongoing.
55 Therefore the factors that fall to be considered are relatively limited:
traffic generation and safety;
noise and amenity of neighbours;
economic and employment.
5.6 Traffic. The cookery school is used about 8 times per month. Each involves teaching 8-

10 people. Most arrive by car, and as can be seen below there is parking for this number

of visitors.
Photo 24: Parking Available
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5.7

5.8

59

5.10

511

The entrance has a wide splay, as shown below.

Photo 25: Entrance Splay

e W

The entrance falls within a 40mph zone. Visibility from a 2.4m setback is good to the north,
but below standard to the south. The reason for the limited visibility relates to the curve of
the road. Traffic coming around this corner will be travelling slower than 40mph.

Photos 26 and 27: Visibility from 2.4m setback

North South

There have been no incidents of which we are aware of from the use of the entrance over

the last 8 years.

Noise and Amenity. So far as we are aware, there has not been any complaint as a result
of noise or disturbance from the cookery school, which operates periodically and in the
daytime only.

Employment and Economic Benefits. The cookery school operates as a Trust. On

cookery days part-time staff are employed. There is an economic and employment benefit

for the economy, therefore.
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Conclusions

5.12 The proposals accord with the planning policy.

5.13 There are no site-specific reasons to resist development.

14 KCC3183 SS Sep 22 Final



15

APPENDIX KCC1
Correspondence July 2022
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Kernon Countryside Consultants

Sent: 14 July 2022 10;

To: Kermon Countryside Consultants
Subject: RE: North Sydmonton House - ref: EC/21/00223/B0C3
Dear Tony

Thanks for your emall

| have reviewed the Certificate decision and note that the built farm is likely immune, however none of the uses

have obtained the required 10 years immunity. This includes the;

« Domestic and cookery school - Northern building;

« Cookery school store and garaging (domestic ancillary to the main dwelling of North Sydmonton

House) - Southern building; and

« Workshop with housekeepers flat ancillary to the main dwelling (North Sydmonton House) -

Western building.

As discussed and agreed on the phone, you indicated that your client will likely seek to regularise the uses through
the submission of a retrospective planning application and indicated that you would be able to submit this within 4

weeks (by 11™ August 22)

Please confirm (within 7 days) by reply to this email that the above is correct and reflect yours clients intentions

| await your response,
Kind regards, Mark
Mark Andrews

Senior Compliance and Enforcement Officer
Basingstoke and Deane Borough Council

www basingstoke gov.uk
B@Basings!okoGov D@BasingstokeGov
T

From: Kernon Countryside Consultants _

Sent: 06 July 2022 12:58

To: Mark Andrews <lNGNGNGNGGEEEEEEEE
Ce: Eleanor Chew IN— Simon Arber G
Subject: RE: North Sydmonton House - ref: EC/21/00223/BOC3

16
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KCC3183
Dear Mark

Further to your recent email regarding intended action, we have not been able to contact our clients to discuss this.
The issues here relate to the buildings and uses.

The case officer has concluded, as set out in the officer's report, that the buildings have been in situ more than 4
years and are immune from enforcement. The conclusion In the officer report was that “if all other matters had
been acceptable, a certificate relating to the built form and their immunity from enforcement action could be

Issued”. The buildings are immune from enforcement, therefore.

In respect of the flat the officer report concluded that the flat is used ancillary to use of the main dwellinghouse,
rather than as an independent dwelling. There is, on that analysis, no breach of planning in terms of use.

In terms of the use of the cookery school and workshop, the officer report sets out that to gain immunity the use
must exist for 10 years. As the buildings are only 8 years old, they have not gained immunity.

Are you happy to accept the clear conclusion in the officer report, or do you require the Applicant to resubmit the
application in respect of the building works only?

If, as 1 am sure you will, you accept that the buildings are immune from enforcement, the question then arises as to
whether you intend to enforce against the use, | note that in the SSCLG and others v Welwyn Hatfield Borough
Council case ([2011] UKSC 15, judgement given 6" April 2011), the judge In paragraph 17 stated:

“The bullding attracts a four year period for enforcement under subsection (1), while its use attracts, at
any rate in theory, a ten year period for enforcement under subsection (3). | say in theory because there
is a potential answer to this apparent anomaly, one which would apply as much to a dwelling house as to
any other building. It is that, once a planning authority has allowed the four year period for enforcement
against the building to pass, principles of fairness and good governance could, in appropriate
circumstances, preclude it from subsequently taking enforcement steps to render the building useless”.

| welcome your thoughts on how you intend to proceed as well, so that collectively we can decide on the most
expedient and efficient way to resolve this issue.

Resolution may be best achieved by an application to use the buildings for the current uses
| look forward to hearing from you,

With kind regards.

Yours sincerely

Tony Kermon
BSc{Hons), MRICS, FBIAC

Kernon Countryside Consultants Ltd
REGISTERED AS A

FIRM REGULATED BY RICS ( ;\. RICS

Firm Registration No: 023680

@ BIAC
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Registered office: Greenacres Barn, Stoke Common Lane, Purton Stoke, Swindon SNS 4LL

Undar the General Data Protection Regulations (GDPR) May 2018, we are required to Inform you that by agreeing to engage us to
perform the above service, you are happy for us to hold your information. We do not share this with other parties except with
your consent as required to ensure the service is performed appropnatedy,

From: Mark Andrews [ NN
Sent: 01 July 2022 09:26

To: Eleanor Chew

Subject: North Sydmonton House - ref: EC/21/00223/80C3

Dear Miss Chew,

Breach of conditions 9 & 12 of BDB/75212; Change of Use to dwelling without Planning Permission; & Change of
use to Cookery School without Planning Permission At The Barn, North Sydmonton House, North Sydmonton,
Newbury, Hampshire, RG20 4UL - ref: EC/21/00223/BOC3

| refer to the above.

| note that your clients certificate of lawfulness (22/00763/LDEU) was recently refused and the above breach of
planning control remains, Please can you confirm (within 7 days) how your client intends to deal with this matter,

| await your response.
Kind regards, Mark

Mark Andrews
Senior Compliance and Enforcement Officer

Basmisloke and Deane Borough Council

www basingstoke.gov.uk

[@BasingstokeGov {@BasingstokeGov

Data Protection - personal data you provide to the council will be processed in line with the General Data Protection
Regulation (GDPR) and Data Protection Act 2018. For more information on how your information is used; how we
maintain the security of your information and your rights, including how to access information that we hold on you and
how to complain If you have any concerns about how your personal details are processed, please see our privacy
slatement

This Email, and any attachments, may contain Protected or Restricted information and is intended solely for the
individual 1o whom it Is addressed. It may contain sensitive or protectively marked material and should be handled
accordingly. if this Email has been misdirected, please notify the author immediately. If you are not the intended
reciplent you must not disclose, distribute, copy, print or rely on any of the information contained in it or attached, and
all copies must be deleted immediately, Whilst we take reasonable steps 1o try to identify any software viruses, any
attachments to this Email may nevertheless contain viruses which our anti-virus software has failed to identify. You

3
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APPENDIX KCC2
Permitted Development
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THE PERMITTED DEVELOPMENT

Original Buildings

Originally there were two large poultry sheds on the site, as shown below.
Insert 1: The Original Poultry Sheds

¥ S

Planning Consent

Planning consent was granted in January 2012 to “demolish existing redundant chicken farm
buildings and erect stable block, a feed/hay barn, tack room and machinery shed with
ancillary staff facilities above with use of land for equestrian purposes including pony
breeding”.

The planning consent is set out in Attachment 1. Key plans are reproduced in Attachment
2.

Some of the elevations are compared to the “as built” elevations below. It can be seen that,

externally, the building was built very closely to the approved design.
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Insert 2 and Photo 1: West Elevation
Please note that the proximity of the building on the right to the photographer makes the perspective

misleading

Insert 3 and Photo 2: East Elevation

~ : T m X i
"dﬂu ol e i) T
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Insert 4 and Photo 3: South Elevation

Insert 5 and Photo 4: North Elevation

S
i
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Permitted Use
As shown on the permitted Ground Floor and First Floor plans, the permitted uses were as follows
(screenshot from one of the plans then annotated for reference).

Insert 6: Ground Floor Permitted Uses

Foaling

Stables

i 4|-\ Hay

Machinery Store Tack Feed

The first floor uses were permitted as shown below, with condition 12 of the planning consent
confirming that there was to be no subdivision or separate use of the first floor.
Insert 7: First Floor Permitted Uses

Ancillary to the
domestic
equestrian use

“Feedstore
barn”
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Attachment 1
BDB/75212 Planning Consent
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=4 Basingstoke
and Deane

Ms K Bayley

DGG Planning Limited
13 Fennel Close
Chineham
Basingstoke
Hampshire

RG24 BXF

Basingstoke & Deane Borough Councll
Chie Offices London Road

EBasingstoks Hamashire RG21 40H
Telaphana (01256) 544844

Eritdoc Code DX3008

Facsimile [01256) 845300

Wi Basingaloke. gov. Uk

Ref. BDBIT5212

NOTICE OF APPROVAL

Town & Country Planning Acl 19580

Town & Country Planning (Development Management Procedure) (England) Order 2010

In pursuance of its powers under the abovementioned Act, the Council as Local Planning Authority

hereby GRANTS planning permission for the:

Proposal: Demolish existing redundant chicken farm buildings and erect stabie block,
a feed! hay barn, tack room and machinery shed with ancillary slaff facilities
above with use of land for equesfrian purposes including pony breading

Location Morth Sydmonton Pouliry Farm, Adbury Road, North Sydmonton, Mewbury,

RG20 4UL
Applicant:  Mr Arber

in accordance with your application, plans and parliculars unless otherwise agreed in writing with the

Local Planning Authority, for the following reasons:

1 The proposed development would be of an appropriate design and relates to surrounding
development in a sympathelic manner and as such complies with Planning Policy Statement 1.
Delivering Sustainable Devalopment; Planning Policy Statemant 7: Sustainable Development in
Rural Areas, Saved Policy E1 and E6 of the Basingstoke and Deane Borough Local Plan
1986-2011; and Appendix 14 of the Design and Sustainability Supplementary Planning

Document.

2 The redevelopment and change of use of the land for private equestrian puwrposes linked 1o the
occupation of the adjacent dwelling Nerth Sydmonton House is considerad to be an acceptable
use in this location and consistent with the provisions of Planning Policy Statement 7: Sustainable
Development in Rural Areas and Saved Policies E1 and ES of the Basingstoke and Deane

Borough Local Plan 1896-2011

and subject to compliance with the following conditions:

1 The development hereby permitted shall be carried out in accordance with the following
approved plans unless otherwise agreed in writing with the Local Planning Authority.

Location Plan at 1:2500 Plan No. 543WW6E1 /LPOAC received on 168 December 2011
Site Plan proposed at 1:500 Plan No. 543WW61/SPO1C received on 14 December 2011
Ground Floor Plan at 1:200 Plan No. 543WW61/150A received on 14 Dacember 2011
First Floor Plan at 1:200 Plan No. 543WWE1/151B received on 14 Dacember 2011

25
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Roof Plan at 1:200 Plan Mo. 543WW£51/152B received on 14 December 2011
South Elevation at 1:100 Plan No. 543WWE1/155A received on 14 December 2011
Morth Site Section and East Elevations at 1100 Flan No 543WWE1/154B recaived on 14
December 2011

West Site Section and North and WEst Elevations at 1:100 Plan No. 543WWE1/1534
received on 14 December 2011

REASON: Far the avoidance of doubt and In the interests of proper planning.

The development hereby permitted shall be begun before the expiration of 3 yeara from the date
of this planning permission.

REASON. To camply with Section 51 of the Planning and Compulsory Purchase Acl 2004
and to prevant an accumulation of unimplemented planning permissians.

Mo development shall commence an site until a schedule of matenals and finishes to be used for
the external walls and roof(s) of the proposed building(s) has been submitted to and approved in
writing by the Lacal Planning Authority. The development shall be carried out and thereafter
maintained in accordance with the details so approved unless otherwise agreed in writing by the
Local Planning Authority

REASON; In the inlerests of the visual amenities of the area and in accordance with Saved
Policy E1 of the Basingstoke and Deane Borough Local Plan 1895-2011.

No developmant shall take place until there has been submitted to and approved in writing by the
Local Planning Authority a scheme of landscaping which shall specify spacies, planting sires,
spacing and numbers of trees/shrubs to be planted (including replacement trees where
appropriate). The works approved shall be carried out in the first planting and seeding seasons
following the first occupation of the bullding(s) or when the use hereby permitted is commenced,
In addition. a maintenance programme detailing all operations to be carried out in order to allow
successiul establishment of planting, shall be submitted to and approved in writing by the Local
Planning Authority before development commences . Any trees or plants which, within a peried
of 5 years from the date of planting, die, are removed or become seriously damaged or diseased
shall be replaced in the next planting season with others of similar size and species, to be agreed
in writing by the Local Planning Authority, .

REASON. To improve the appearance of the site in the interests of visual amenity in
accordance with Saved Policies E1 (i) and EB of the Basingstoke and Deane Borough Local
Plan 1898-2011.

If during development works any contamination of the land iz encounlered or suspected thean this
shall be fully assessed In accordance with the Contaminated Land Guidance for Developers
Leaflet on the BDBC website

htip:/fwww . basingstoke gov uk/servicesfenvhealth/contaminatediand htm.

The developer must contact the Local Planning Authority as soon as possible and any action
should be agreed in writing by the Local Planning Authority.

REASON. To ensure any soil, gas or water contamination an the site 1s remediated to
protect the occupiers of the application site and/or adjacenl land and in accordance with Saved
Policy E1 of the Basingstoke and Deane Berough Local Plan 1896-2011.

Mo work relating to the construction of the development hereby approved, Including works of
demolifion or preparation priar lo operations, or internal painting or fitting out, shall take place
before the hours of 0730 ner after 1800 Monday to Friday, before the hours of 0800 nor after
1300 Saturdays nor on Sundays or recognised public holidays, unless otherwise agreed in
writing by the Local Planning Authority

REASON: To protect the amenities of the ocouplers of nearby properties during the
construction period and in accordance Saved Policy E1 of the Basingstoke and Deane Borough
Local Plan 1998-2011
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No deliveries of construction materials or plant and machinery and no removal of any spoil from
the sile shall 1ake place befare the hours of 0730 nor after 1800 Monday o Friday, before the
hours of 0BOC nor after 1300 Saturdays nor on Sundays or recognised public holidays, unless
otherwise agreed in writing by the Local Planning Authority.

REASON. To protect the amenities of the occupiers of nearby properties during the
construction period and in accordance Saved Policy E1 of the Basingstoke and Deane Borough
Local Plan 1998-2011.

The development hereby permittad shall not be occupied or the use commence, whichever is the
sooner, until provision for turning (enler, turn and leave in a forward gear), loading and unloading
of vehicles and the parking of one 7.5 tonne horse box capable of transporting up to four horses
at any one time and three cars have been made within the curtilage of the development and the
areas of land so provided shall not be used for any purposes other than the tuming, lcading and
unloading of vehicles and the parking of the 7.5 tonne horse box and cars, unless otherwise
agreed in writing by the Local Planning Authority.

. In the interests of highway safety and in accordance with Saved Policies E1 and
A1 of the Basingstoke and Deane Borough Local Plan 1996-2011.

The apolication site area and stables and ancillary accommodation hereby permitted shall be
only used for private recreational equestrian purposes by the occupiers of the adjoining property
North Sydmonton House and shall not be used for any other purpose including commarcial
riding, livery or training purposes

REASON:  In the interests of highway safety, residential amenity and because the site may
not be suitable for an independent equestrian use in accordance with Saved Policy E1 of the
Basingstoke and Deane Borough Local Plan 1886-2011

Mo development shall commence on site until details of the matenals o be used for hard and
paved surfacing have been submitied to and approved in writing by the Lecal Planning Authonty.
The approved surfacing shall be completed befare the adjoining buildings are first occupied and
thereafter maintained unless cthenwise agreed in writing by the Local Planning Authority
EEASON:  Inthe interests of visual amenity and in accordance with Saved Policy E1 of the
Basingstoke and Deang Borough Local Plan 1986-2011,

The stables hereby permitted shall be occupied solely by horses within the management and
control of the occupiers of North Sydmonton House and shall not be sold off or sublet separately
from this proparty,

REASON: To ensure that the safety and comfort of the animals is not endangered by the
lack of residential supervision on the site.

The first fioor accommeodation to the machinery store and tack room zhall not be used other than
as ancillary 1o the domestic equestrian use of the site. No sub-division or separate use of this
space shall be permitted without the prier approval in writing of the Local Planning Authority,
REASON.  As the intensification or domestic use of the buildings hereby approved would be
inconsistent with the principles of sustainable development in the countryside and the creation of
a separate unit of accommodation has not been justified through this planning application on this
site. '

Notes to Applicant

1

1.1 The applicant's attention is drawn to the fact that the above conditions {if ar:lyr‘,t.
must be complied with in full, failure to da so may result in enforcement action
baing instigated.
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1.2 This permission may contain pre-commencement conditions which require
specific matiers to ba submitted and approved in writing by the Local Planning
Authority before a specified slage in the development occurs. This means {hat

L a lawful commencement of the approved development CANNOT ba made until

the particular requirements of the pre-commencement conditions have been
medt.

1.3 The applicant's attention is drawn 1o the fact that the Local Planning Authority
has a peried of up lo sight weeks to determine details submitted in respect of a
condition or limitation attached to a grant of planning permission. It is likely that in
most cases the determination pariod will be sharter than eight weeks, howsver, the
applicant is advisad to schadule this time periad into any programme of works. A fea
will be required for requests for discharge of any consent, agreement, or approval
required by a planning condition. The fee chargeabie is £85 per request or £25
where the related permission was for extending or altering a dwelling house or other
development in the curtilage of a dwelling house A fee is payable for each
submission made regardless of the number of canditions for which approval is
sought. Reguests mus! be made using the standard application form (available
online} or set out in wriling clearly identifying the relevant planning application and
conditionfs) which they are seeking approval for,

2 Although the risk of bats being affected is considered by the Local Planning Authority
to be low, the applicant is advised that this remains a possibility. Therefore, f at any
time during the proposed works, bats, or signs of bats (eg. droppings) are found then
all works must stop and advice should be sought from Natural England before any
further work proceeds. All bats and their roost sites are protected under the Wildlife
and Countryside Act 1881 and The Consarvation Habitats & Species Regulations
2010 from disturbance and harm.

3 The applicant's attention is drawn to the provisions of the Wildlife and Countryside
Act 1881 (as amended) which makes it an offence to kill or harm birds or damage or
destroy their eggs. To avoid contravening these provisions It would be advisabla to
avoid carrying out any work that might demage an active nest during the bird
breeding season (March to August inclusive). A guide, Wild birds and the law — A
plain guide to bird protection today, can be downloaded from the RSPB's wabsile:
http:d, .org. agesWBATL -1 ;

Head of Planning and Transport

Date: 11/01/2012
It is important that you read the notes overleaf
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Attachment 2
Key Plans
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shinuld therafare carry oul yaur own anti-viree checks before opening any documents, Basingstoke and Deane
Baraugh Council will nol accept any liability for demage caused by computer viruses emanaling from any attachment
or afther document supplied with this e-mail. All GCSx traffic may ba subject (o recording and / or menitoring in
accordance wilh relevant legislation

Data Protection — personal data you provide to the coundil will be processed in ling with the General Data Protection
Regulstion (GOPR) and Data Protection Act 2018, For more infarmation on how your information is used; how we
maintain the security of your information and your rights, Including how to acoess information that we hold on you and
how to complain if you have any concerns aboul how your personal detalls are processed, please see our RrIVATY
wl@igment

This Emall, and any attachments, may conlain Protecied or Restricted Information and |s intendead solely for the
Individual to whom it is addressed. It may contain sensitive or protectively marked material and should be handled
acoordingly. If this Email has been misdirected, please notify the author immediately. 1f you are not the intendaed
recipiant you must not disclose, distribute, copy, print of rely on any of the information contained in it or attached, and
il copies musi be deleted iImmediately, Whilst we takis reasonable steps 1o try to identify any software viruses, any
attachments to this Email may neverthalass contaln viruses which our ani-virue software has falled to ideantify. You
should therefore carry oul your own anti-virus chiecks before opening ary documents, Basingstoke and Deane
Borough Council will not accept any liability for damage caused by computear viruses amanating from any attachment
or other document supplied with this e-mall, All GCSx traffic may be subject 1o recerding and / or monitaring in
accordance with relevant legislation
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Application  22/00763/LDEU

Details of Application: Cert of Lawiul Dev't-exing use/condition
Certificate of Lawfulness for the existing mixed use development
comprising 3 no. linked barns used as anciflary workshop and
plant room, loflsls, self-contalined first floor residential flat,
ancillary residential uses togethar with pariodic cookery classes
with function room and associated storage, garage and vehicle
workshop,

Diate Registered 25 March 2022 (Subject to three year condition] |

Location: Address; Morth Sydmonton House North Sydmonton Mewbury Hampshire

RG20 4UL
Ward: Evingar
Farish: ECCHINSWELL AND SYDMONTON CP
05! 449889 162158
[Applicant: Mr Simon Arber
[Case Officer: Luke Banjamin 01256 B45340 |

it is RECOMMENDED that the application be REFUSED
Reasons for REFUSAL

1. The applicant's evidence is not sufficiently precise and unambigucus to
demonstrate on the balance of probability that the northern building has been
used as a cookery school for 2 continuous period of 10 years prior to the date
of submission as set out in Section 171B (3) of the Act.

2. The applicant's evidence is not sufficiently precise and unambiguous to
demonstrate on the balance of probability that the upper floor of the western
building has been used as a separate and Independent dwelling from North
Sydmonton House and the estate for a continuous period of 4 years prior to the
date of submission as set out In Section 171 B of the Act.

3. The applicant's evidence is not sufficiently precise and unambiguous to
demonstrate on the balance of probability that the southern, western and
northern buildings have been used for ancillary domestic purposes to the main
dwalling, Morth Sydmonton House, for a continuous period of 10 years prior to
the date of submission as set out in Section 1718 (3) of the Act for a material
change of use to have occurred.

Description of Site

The application site is located to the south of Morth Sydmanton and is within the satting of
North Sydmonton Housa. The application site contains three linked buildings, located
pointing north, south and wesl. To the west of the buildings s an allocated gravel parking
area, with the site access io the north. The remaining land s grassed and planted.

The current use of the buildings has diffarent land-use classifications including
residential’domestic and commercial uses.
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Proposal

Flanning permission (BDB/T5212) was granted in 2012 1o "demalish existing redundant
chicken farm buildings and erect stable block, a feedhay bam, tack room and machinary
shad with anclilary staff facllities above with use of land for equesirian purposes including
pony breeding”.

Hewever, the bullt form (intermal and external) and thelr uses as-built do not accord with the
approved plans, As such, the buill form and operation of the site is in breach of planning
control and subject to potential enforcement achion. This certificate seeks the issus of a
Cerificate of Lawfulness to confirm tha built form and their uses, including the operation of a
cookery school, residential flat, and ancillary domestic storage/garaging are immune from
enforcement action as they have been erected and used for the requisite periods of time as
set out insection 1718 of The Town and Country Planning Act 1290,

The built form in question comprises of three linked buildings. The application sets oul that
the most northerly bullding within the application site has been used in part for domestic
purposes in association with the host dweliing, North Sydmonton House, and a cookery
school. The southern building is used for domestic storage, garaging and cookery school
storage and the westemn building is being used as a workshop and storage in Bssociation
with the host property with a saparate residential flal at first-floor level.

Supporting evidence

Section 191(1) of the Town and Country Planning Act enables any person to apply for a
decision as to whether a specified existing use, oparation, or failure to comply with a
planning condition o limitation, which has alfeady been carried out on land, is lawful for
planning purposes, At the site in guestion, the key issue is whethar sufficient avidence has
bean submitted to demonstrate that, on the balance of probability, that:

& The built form (norhern, southemn and weslem buildings) have been eracted for more
than the relevant timeframe (4 years) o benafit from the immunity from enforcement
action, as set out in Section 1718 (1) of the Act.

»  The use of the narthern building has been continuously used as a coockary school for
a period of at least ten years as determined by Section 1718 (2) of the Act and for
domastic purposes in association with Norlh Sydmonton House for a period of 10
years as detarmined by Section 1718 (3) of the Act.

« The use of the scuthern building has been continuousty used for domestic garaging
and cookery school storage for a period of 10 vears gs determined by Sectlon 1718
{3} of the Act

» The use of the western building at ground floor level as a workshap in association
with Morth Sydmaonion House and the first floor level of the building as & separata and
indepandent residential fiat for a percd of at leasl 4 years as determined by Section
171 B of the Act.

The onus ks upon the applicant to provide sufficlent evidence to this effect.
The Applicant presented the following with their application as evidence;

+« Planning slatemant
«  BDB/T5212 Planning Consent
o Kay Plans
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«  Council's Letter of 8th December 2021

»  Email from WH Architects

«  Statement of Simon Arber - Signed Statulory declarations by owners of the building
and site and pravious occupants

» Exiracts from Cookery School Website

» Emails from agent

The submitted location plan oullines the three copnecied buildings and the access to the site,
with the wider site outfined by a blus adge.

The signed dectaration from the owner of the site, confirms North Sydmonton House was
bought in 1996 where the applicant has lived since the dwelling was purchased, The
adjoining site, which housed the old chicken sheds, was purchased in 2007 with planning
permission being obtained in January 2012 for a bieck of stables approved under application
reference BDB/T5212. The land to which the horses wene going to use in association with the
slables was nat available, and as such they wers subsequently maved to an eguestrian
facifity 1 mile away. Bullding works onsite cormmenced in January 2013 and the main
building work was completed by February 2014 with the bulidings kitted out and ready for
occupation by August 2014, On first occupation the uses wera as follows:

+« Northern building — Domestic and cookery school
« Southern building — Cookery school store and garaging
»  Western building — Workshop with flat over

It is confirmed that the use at the site has remained unchanged since September 2014 and
that externally, other than repairs, thare have been no external alterations to the buildings
since it was completed and fitted out in 2014,

The emails from the Architect sei out that the foundations for the building were poured on the
23" of January 2013 and the buildings were completed on the 18" of February 2014. Copies
af buiding regulation drawing checks have also been supplied, these are dated 27"
September 2012,

A screenshot from the cockery school websile has been provided, this details the site
address and that the cookery school was established in 2014,

Coples of the planning application drawings, the planning permission decision nofice and a
|etter sent fram the Council's Compliance and Enforcement Team have been provided,

Supplementary emails have also been supplied by the planning agent, these set out:

« Thea flat was fitted out and residential use, as a separate dwellinghouse, started later
in 2014,

= This s both physical and in terms of occupation/use,

s The figt is owned by the owner of North Sydmonton House.

« The flat is lived in by an employee of the owner of North Sydmonton House. Sheisa
housekeepser and works for the Applicant.

« The fiat is entirely contained. || has bedroams, a kitchen, a sitting room and a
bathroom, ILis a residential flat. It is nomally used whenaver the owners of North
Sydmonton Housa are away, and is kept fumished and has clothes, Teod etc at all
times because this could be al shor! notice. Its occupation is no different from a
second homae, or & house occupied by a8 person who works away alot. tisa
dwellinghouse, lived in when It suits or needs 1o be lived in,

= The ccoupber of the flal usas this as her private dwelling when she is working at the
house, and whilst she tends not to sleep there when the owners are not away, she
still uses the fiat. The owner cannot simply walk in without asking, and the occupier
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does not use or need to use any of the faciities in the main housa. The flatisa
separate, private dwalling.

« The flat is provided as par of the employment, it-is understood that no separate utility
hifls are produced for the ocoupier

« |t doas not have iis own garden and car parking is in the parking area for the cookery
school.

Site Visit

Af the time of the Officer's site visii on 05.04 2022, the built form was completed and the
buildings were furnished as described in the planning statemeant. The cookery school was not
in operation, but the site appeared to be set cut for its intended purpose. The residential flat
was occupled, with the flat baing equipped with general day to day items.

Public Observations
Mone recelved

Parish Council - Mo comment to make as the application has gone through and it is oo
late,

Aerial Photographs

The officer has utilised aerial historic imagery. This imagery does nol provide any evidence
confirming or contradicting the evidence submitted in relation to the use of the buildings,
however, the photographs confirm the presence and timings of the built form,

The aerial photos, dated 2017, 2018, 2020 and 2022, depict the existing arrangement
experience on-site durng the case officer’s site visit. The three buildings are present and
appear to be compieted, with the addition of the gravel parking area, site access and
associated landscaping.

Onus of Proof

The onus of proof in a Lawful Development Certificate (LDC) application is firmly on the
applicant. White the Local Planning Authority (LPA) should always co-operate with an
applicant seeking information they may hold about the planning status of the fand, by making
records available, they need not go ta great lengths to show that the use, operations, or
failure to comply with a2 condition, specified in the application, |s or i not lawful. While LPA's
are statutorily required to maintain the planning reglster, this is not a complete record of the
planning status of all land in thelr area. In many cases, the applicant for a certificate will be
best placed to produce information aboul the present, and any previous, activities taking
place on the land, including & copy of any planning permissions. Some information,
especially about the history of any unasuthonsed activity on the land, will be peculiarly within
the Applicant's knowledge.

The fact that an LDC may be refused because the onus of proof is nol discharged by the
applicant does not preciude the submission of a further application if better evidence is
subsequently available, A refusal fo issue an LDC is therefore not necessarily conclusive that
somathing s not lawful; it may merely mean that, so far, insufficient evidance has been
presented to satisfy the LPA that the use, operation.or activity is lawful.

The Courts have held that the refevant test of eviderce on such matters Is "the balance of
probability”. As this test will accordingly be applied by the Secretary of State in any appeal
against their decision, an LPA should not refuse a cerificate because the applicant has falied
to discharge the stricter, criminal burden of proof, namely “beyond reasonable doubt”.
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Moreover, the Court has held that the applicant's own evidence does not need to be
corraborated by “indepandant” evidence in arder to be accepted. If the LPA has no evidence
af their own, or from others, lo contradict or otherwise make fhe Applicant's version of evenis
less than probable, there is no good reason o refuse the application, provided the applicant's
avidance alone is sufficiently precise and unambiguous to justify the grant of a cerificate "on
the balance of probability”. The LPA should procead on the basis that neither the identity of
the applicant {except to the extent that he or she may or may not be able personaily to
confirm the accuracy of any claim being made about the history of a parcel of land), nor fhe
planning merits of the apearation, Lse o activity, are relevant to the consideration of the
purely legal issues which are involved in determining an apphcation.

Planning History
BOB75212 Demolish existing redundant chicken farm | Granted | 10.01.2012
buildings and erecl stable block, a feed hay
bam, tack room and machinery shad with
anclilary staff faciities above with use of
land for equestrian purposes including pony
| breeding
Assessment

The applicant neads to show, on the balance of probabilities, that tha whole of the land within
the red line (application site) hag been continually used for office purposes for the requisite
10 year period

ilt form

Section 1718 (1) contrals the relevant timeframe for the immunity fram enforcement action,
which means development without planning permission of a building becomes iImmune from
enforcement action after 4 years and as such the development becomes lawful,

The only planning conslderation is whather sufficient evidence exists to demansirate that, on
the balance of probability, the built form on-site, the 3 no. linked barns, were complated four
years priof to the date of this application,

The evidence provided by the architect and the statutory deciaration confirming the building
work commenced in January 2013 with the main construclion phase being completed by
February 2014, The aeral photographs, as described above, confirm the buill form was
present on-site in 2017, in what appears 1o be a completed state. The surmounding land
around the site appears undisturbed in the 2017 aerial photograph, with the gravel parking
and landscaping in place. The photographs suggest that all constructon works were
completed before 2017 as the site appears to match that currently exparience onsite.

The Local Planning Authority has no evidence itself, nor any from others, 16 contradict or
ctherwise make the applicant’s vession of events less than probable, and the evidence and
infarmation provided are considered to be sufficlantly precise and unambiguous as to justify
that the buildings were constructed and completed 4 years prior 1o the submission of the
application. As such, if all other matters had been acceptable, a cerificata relating fo the bullt
form and their immunity from enforcement action could be issuad.

Change of use
Case law has established that & material change of use (MCU) can arise when a planning
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unit is subdivided to form separate planning units. The concept of a MCU is not defined in
any statute or statutory instrument; it is a guestion of fact and degree in each ndividual case.
The conceapt of the planning unit has evolved as a means of detarmining the most
appropriate physical area against which fo assess the materiality of change in the use of land
or building. The lests for determining the planning unit are well established, and starting with
the unit of occupation turn on the concept of physical and functional separation

In order to asecertain whather or not a separate planning unit has been created, the evidence
provided would need 1o clearly demonstrate that two separate planning units had been formed
with & physically and functionally separation. The Burdle v Sacretary of State for the
Environment (1972} decision set out three criteria 1o resolve this matter:

1. Where the octupier pursues a single main purpose to which secondary activities are
incidental or anciliary, the whole unit of occupation should be considered to be the
planning unit.

2. Whera there are a variety of activities none of which are incidental or ancillary to
another and which are not confined within separate and physically distinct areas of
land, again the whole unit of secupation should normally ba the planning unit, (This s
usuatly said to be a composite use.)

3, Where within a single unit of occupation there are two or more physically separate and
distinct areas cocupied for substantially different and unrelated purposes, each area
{togethar with its incidental and ancillary gctivities) should be a separate planning unit.

As a useful working rule, it should be assumed that the Gnil of cecupation |s the appropriate
planning unit, urless and until some smaller unit can be recognised as the site of activities
which amount in substance o a separate use both physically and functionally. Therefore, in
order o demonstrate that the material change of use, involving the subdivision of the planning
unit to create two independent planning units is lawful, it would need to be demonstrated that
the division was physically and functionally separate for the required period of time as
stipulated within Section 171 B of the Town and Counltry Planning Act 1950,

Below are lhe assessments for the two material changes of uses proposed within this
cerlificate, the cookery schiool and the residential flat,

Cookery School

The only planning consideration is whether sufficient evidence exists to demonstrate that, on
the balance of probability, the cookery school located within the northern building on the
submitted location plan and the storage element within the southem building, used for storage
purposes in association with the cookery school, have been used for the reguisite period of
time and therafore a material change of use of the sité has ocourred,

Section 1718 (3) controls the relevant imeframe for the immunily from enforcement action,
which means development for change of use becomes immune from enforcament action
after 10 years and as such the development becomes lawful,

Tha apgplication sets out that the cookery school commenced operations in 2014, as
described within the application planning statement which is also confirmed by the wabpage
screenshot and within the statutory declaration, Therefore, the relevant period of time (10
ymars) has not passed for the use of the building as a cookery schoal to be immune from
enforcemeant action.

The use of the buildings as a cookery school with ils associated storage area would amouni
to & material change of use. The evidence provided does not demonstrate, on the balance of
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probability, that the buildings have been used for the reguisite penod of time as a cookery
school and the application falts short of discharging the burden of proof. For this reason, the
Certificate of Lawful Existing Use as applied for should not be issued

Flat — resldantial use

The only pkanning consideration is whether sufficient evidence exists to demonstrate that, on
the balance of prababifity, the residential fiat on the first fioor of the western building has been
used a5 a separate dwelling to North Sydmonton House and the surrounding uses for the
requisite period of time and therafore a matarial change of use of the site has cccurmed.

Section 1718 (2) contrals the relevant timeframe for the immunity from enforcemeant action,
which means development for change of usa becomes immuna from enforcemeant action
after 4 years and as such the development becomes lawful,

The evidence supporting this application has failed lo demonstrate that the flat should be
considerad as a separate planning unit from the surrounding uses.

From the site visit and from the information presented it = noted that the first floor of the
wastermn bullding has been physically altered to provide a self-contained unit which contains all
the necessary facililies far independent living. It is understood that the housekesper would use
the fiat for dally fiving needs when the owner of North Sydmonlon House is away. The
infarmation provided by the agent refers to the use of the flat beirng similar to a person owning
a sacond home. Furtharmars, tha agent confirms that the flat is used whilst the housekesper
is working at the house and tends nol 1o sleep there unless the owner is away, Furthermare, it
ls confirmed that the fiat is provided 1o the occupant as part of the employment agresment,

The application site has na demarcation between the flat and the surrounding site, and the flat
Iz under the same ownership as that of North Sydmoenten House.  Whilst the flat has all the
sarvices of a saparale dweiling, and as such is self-contained in the physfcal sense, il s
understood that all the services such as electricity, water and Council Tax are subordinate to

the host property.

It would appear from the evidence provided that the use of the flat has a functional link to the
main dweling and the operation of the estate, Although thera has been a change to the nature
of the building, when compared to the permitted scheme, it does not appear to have resulted
in @ division or separation from the wider planning unit as a whole. From the information
provided, the use appears to be ancillary and is strangly linked to the employment of the
housekeep and the care of the wider estate. Whitst the two dwellings (the flat and North
Sydmaoriton House) may nol be linked socially, there is evidence to suggest that the ties are
related to employment and the functional operation of the dwelling is reliant on the applicant.
Based on the Information currently provided, insufficient evidence has been provided to
indicate how the residential flat, Morth Sydmontion House and the wider estate have Deen used
indepandently from one ancther for the requisite period of time, four years, for the building to
newy be considered as an independent residential dwelling contanead within its own planning
unit,

It is not consldered that application has demaonsirated that occupation of the flat is for & single
main purpose, but rather it appears to be a secondary feature which is ancillary to the existing
planning unit of occupation.

The application has nol clearly demonstrated that a material change of use has occurred and
the flat is & separate planning unil in s own right. The use of the flat is not considered to be
physically and functionally separate from that of Nodh Sydmonton House. The evidence
provided does nol clearly demonstrate, on the balance of probabiity, that the residential flat
has been used as an indepandeni dwelling for the required period, and the application falls
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shorl of discharging the burden of proof, For this reason. the Certificate of Lawful Existing Use
as apphied for should not be ssued

Wilh regards to the workshop on the ground floor of the southern building and the garaging
alement within the western building, these appear to be a materal change of use of the
bulkding which was complated in 2014, Therefore 8 material change of use to ancillary
domestic storage has accurred. Saction 1718 (3) controls the relevant timeframe for the
immunity from enforcement action, which means development for change of use becomes
immune frem enforcement action after 10 years and as such the development becomes
lawful, As a period of ten years has not passad, the use of thase buildings for anciflary
domestic storage has not occurred. The application site was nol originally pan of the
residential curtilage of the main dwelling as evidenced by the planning history, which details
the demolishing of a redundant chicken. Therefore the site was formerly a separate planning
unit and planning permission was granted for a stable block, rather than ancillary domestic
use. As such, the required period of time, 10 years, has not yel elapsed for tha use of the
bubidings to b immune from enforcemeant action.

Community Infrastruct

Basingstoke and Deane Borough Councl Implemented its Community Infrastructure Levy
(CIL) on the 25th June 2018, Howsver, a Lawful Development Certificate does not by itseff
Irigger a levy payment beeause it = not a planning permission as defined in regulation 5 of
the Community Infrastruciure Levy Regulations (2010) (as amended). It simply confirms thal
no further application for planning permission s neadad for the devalopment described in the
cerlificate. As such, there is no requirement to submit @ CIL form.

Conclusion

In conclusion, insufficient evidence has been provided with the application fo enable the
Local Planning Authority to conclude, that an the balance of probability, the established use
of the northern building as a cookery school and the upper floor of the weastern bullding a5 a
separate residential dwelling, in addition to the ancillary domestic uses within the southermn
and western buildings.

However, evidence has been pravided to confirm that the built farm is immune from
enforcement action

Informative(s):-

1. The applicants attention is drawn 1o the fact that the Local Planning Authority has the
ponar (o revoke this Lawful Development Certificate should it be made aware in the
future that within the application any person {the applicant or another) knowingly or
recklessly, made a statement; or used a document, which was false in any way, or
withheld any matarial information, with the intention to deceive for the purpose of
pracuring this declsion, That person would be guilty of an offence triable in the
Magistrates Court and if convicted, the person may be liable to a fine and'or
impriscnment.

NIA = Pre commencement conditions agreed

¥ CIL checked CIL Liable M/A
Signed: LB
Name; K arnin Case officer
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Date: 10062023

¥ CIL checked
Signed: LMS
Mame: Liza Soudan APM
Date: 14060
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