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Missanda, Wells Lane 

Statement in support of a Certificate of Lawfulness of existing Development 

1. The Application 

 

a. This statement has been prepared to support the application for a certificate of 

lawful development made to the local planning authority, the Royal Borough of 

Windsor and Maidenhead (“RBWM”) in respect of development pursuant to 

planning permission for the construction of 2 detached dwellings following the 

demolition of the existing dwelling and outbuildings, planning permission reference 

16/03736 dated 21 February 2017. 

 

b. This application is seeking a certificate of lawfulness of proposed development 

under section 191 of the Town and Country Planning Act 1990 (as amended) (“the 

1990 Act”).  

 

c. Section 191(1) states: 

 

“(1) If any person wishes to ascertain whether— 

(a) any existing use of buildings or other land is lawful; 

(b) any operations which have been carried out in, on, over or under land are lawful; 

or 

(c) any other matter constituting a failure to comply with any condition or limitation 

subject to which planning permission has been granted is lawful, 

he may make an application for the purpose to the local planning authority 

specifying the land and describing the use, operations or other matter.” 

  

d. The development is the construction of 2 detached dwellings following demolition of 

existing dwelling and outbuildings under planning permission reference 16/03736 

dated 21 February 2017.   

 

e. The operations for which the certificate is sought are the construction 2 detached 

dwellings following demolition of existing dwelling and outbuildings under planning 

permission reference 16/03736 dated 21 February 2017. 

 

2. The Land 

 

a. The land is shown edged red on the location plan (Appendix 1) being land at 

Missanda, Wells Lane, Ascot SL5 7DY. 

 

3. Background 

 

a. Planning permission was granted by RBWM for the construction of 2 detached 

dwellings following demolition of existing dwelling and outbuildings on 4 February 

2016, reference 15/02893 (Appendix 2). 

 

b. An application was made under section 73 of the Town and Country Planning Act 

1990 to RBWM to vary condition 20 (approved plans).  That application was granted 
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and a new planning permission reference 16/03736 was issued by RBWM on 21 

February 2017 (Appendix 3). 

 

c. Applications were made to discharge conditions under both planning permissions 

15/02893 and 16/03736 (respectively references 18/03634 and 18/03705).  These 

applications were refused and were subject to appeals against that refusal 

(respectively PINs references APP/T0355/W/19/3235880 and 

APP/T0355/W/19/3235884)  Those appeals were allowed by a decision dated 26 

February 2020, a copy of the decision letter is at Appendix 4. 

 

4. The Operations 

 

a. Paragraph 6 of the appeal decision (Appendix 4) states (added emphasis): 

 

“6. The original planning permission was granted on 4 February 2016. The Section 73 

decision was subsequently granted on 21 February 2017. The applications now 

subject to the appeals were made in December 2018, prior to the expiry of the time 

limit for commencement of both permissions on 4 February 2019. Following the 

submission of these applications, and in the days before the expiry of the 

permissions, the appellant notified the Council that it intended to commence 

development on site by digging a trench. A site record notice was submitted to 

confirm what works had taken place. The Council acknowledges that these works 

are sufficient to constitute a material start to the development”. 

 

b. As set out above and acknowledged by RBWM in the appeal the operations being 

the digging of a trench on 29 January 2019 (see paragraphs 3.2 and 4.16 to 4.19 of 

the statement of common ground submitted with the appeals and included as an 

additional document with this application)  were sufficient to constitute a material 

start to the development.  That is, they comprised a material operation for the 

purpose of section 56(3) of the Town and Country Planning Act 1990. 

 

c. Paragraphs 11 to 13 of the appeal decision are also relevant and are quoted below: 

 

“11. Both parties refer to the ‘Whitley Principle’, which arises from a 1992 decision 

of the Court of Appeal. That decision laid down a general rule that operations 

carried out in contravention of conditions cannot be described as commencing the 

development authorised by the permission, and therefore constitute a breach of 

planning control, so that they are unauthorised and unlawful. 

 

12. However, the same decision outlined an exception to the rule, whereby later 

approval of details for which approval had been sought prior to the unauthorised 

commencement would mean that works carried out could be taken as having validly 

commenced within the time limit. The timeline of events in this case aligns with this 

exception. 

 

13. On my reading of the evidence, the Council does not appear to have taken 

account of the original exception in the Whitley case, which expressly allows for the 

potential later approval of details submitted in advance of an unauthorised start, 
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and for the later approval of the details to render the commencement of 

development lawful.” 

 

5. Lawful Commencement? 

 

a. Planning permission reference 16/03736 (Appendix 3) is subject to 21 conditions.  

Condition 1 requires the development to commence by 4 February 2019, as stated 

above it has been acknowledged by RBWM that the operations caried out were 

sufficient to commence the development by this date. 

 

b. The planning permission is also subject to 9 conditions that were required to be 

discharged before development commenced being conditions, 2, 3, 4, 6, 7, 8, 9, 10, 

and 12 with condition 16 requiring details to be approved before any works of 

demolition and construction commenced. 

 

c. The inspector in determining the appeal concluded that the details submitted were 

acceptable and discharged these conditions. 

 

d. The appeal decision summarises the representations that were made with regard to 

the legal position, specifically with reference to the case of FG Whitley & Sons v 

Secretary of State for Wales (1992) 64 P&CR 296 and the exception to the principles 

set out in that case (see quoted passages from the appeal decision above).     

 

e. The inspector determined that one of these exceptions applied, namely, that where 

details in respect of the discharge of any condition precedents were submitted prior 

to the date that the development could lawfully commence, approval of those 

details is sufficient to render any operation carried out prior to the cut-off date for 

lawfully commencing development lawful. 

 

f. The inspector clearly determined that this exception to the ‘Whitley principle’ 

applied.  As a result, any works carried out before the ‘cut-off date’ of 4 February 

2019 were, upon the discharge of these conditions, lawful.  Whist RBWM stated at 

the appeal (see footnote 1) that they considered condition 2 as the only condition 

precedent this condition and the remining conditions listed above were discharged.  

 

g. It has been accepted by RBWM that the operations undertaken in digging a trench 

were carried out before the last date of the lawful commencement of the 

development. The appeal decision determined that all conditions stated to be 

required to be approved before development commenced1 were discharged.  As 

such the operations that were undertaken are sufficient to lawfully commence 

development under planning permission reference 16/03736. 

 

 
1 Noting here that as stated at paragraph  14 of the appeal decision “[t] The Council stated at the Hearing that 
it only considered Condition 2 of the original permission to be a condition precedent”. Condition  2 required a 
scheme for the mitigation of the effects of the development on the Thames Basin Heath Special Protection 
Area to be submitted to and approved in writing by the Local Planning Authority. A completed agreement 
under section 106 of the Town and Country Planning Act 1990 Act was agreed between the appellant and 
RBWM that provided for this in respect of both the original permission and the section 73 permission. 
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h. Section 191(2) of the 1990 Act states: 

 

“(2) For the purposes of this Act uses and operations are lawful at any time if— 

(a) no enforcement action may then be taken in respect of them (whether because 

they did not involve development or require planning permission or because the 

time for enforcement action has expired or for any other reason); and 

(b) they do not constitute a contravention of any of the requirements of any 

enforcement notice then in force.” 

 

i. No enforcement notice has been issued in respect of the development and no 

enforcement action can be taken as the operations carried out were not, for the 

reasons stated above, unlawful, that is they were not in breach of planning control.  

As such the operations lawfully commenced the development under planning 

permission reference 16/03736. 

 

6. Conclusion 

 

a. The works undertaken in 2019, prior to the date that development had to 

commence were sufficient to lawfully commence the development under planning 

permission reference 16/03736.  RBWM stated at the appeal hearing that the only 

condition precedent was condition 2, that was discharged by inspector (see footnote 

1).  Irrespective of this all of the remaining conditions stated to be required to be 

discharged before development commenced, albeit not considered by RBWM to be 

condition precedents, were discharged at appeal.  The exception the ‘Whitley 

principle’ outlined above applies and those works lawfully commenced the 

development. 

 

b. By lawfully commencing the development under planning permission reference 

16/03736 further operations to complete the construction of 2 detached dwellings 

following demolition of existing dwelling and outbuildings under that permission are 

lawful. 

 

c. For the reason stated above a certificate of lawfulness of proposed development  on 

the basis that the works comprising of the digging of a trench lawfully commenced 

the development granted planning permission reference 16/03736 should be 

granted. 
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Appendix 1 

Site Location 
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Appendix 2 

Planning Permission Reference 15/02893 

 

 

 



 

 
 

 



 

 
 

 

 

  



 

 
 

 

 

  



 

 
 

 

 



 

 
 

  



 

 
 

 

 

 



 

7 
 

Appendix 3 

Planning Permissions Reference 16/03736 
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Appendix 4 

Appeal Decision References 

APP/T0355/W/19/3235880 and APP/T0355/W/19/3235884 

 



 

 
 

 



 

 
 

 



 

 
  



 

 
 

 



 

 
 

 


