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1.0 INTRODUCTION AND PROPOSED VARIATION OF CONDITION 

1.1 This application has been submitted under Section 42 of the of the Town and County 
Planning (Scotland) Act 1997 that determines applications to develop land without 
compliance with conditions previously attached. 

1.2 Granting a permission under section 42 of the Act represents a new permission that is 
separate to the original permission so consideration to the changes in the development 
plan as it would affect the planning permission in principle are considered.  

1.3 Condition 2 sets out features that are to be incorporated into any proposal for 
development. Criterion g) of this condition states that a minimum of 618 square metres 
of commercial floor space at ground floor level at the Victoria Bridge frontage and as a 
part of the buildings enclosing the central square and public realm is incorporated. This 
application seeks to reduce the minimum threshold of 618sqm to 575sqm to provide for 
flexibility. The proposal would be to vary Condition 2 g) to read: 

A minimum of 575 square metres of commercial floor space at ground level at the 
Victoria Bridge frontage and as part of the buildings enclosing the central square and 
public realm. 

1.4 This statement will explain in further detail the reasons for the requested change and as 
there has been a change to the Development Plan since the previous decision a review 
of the proposal and existing conditions has been considered.  

2.0 BACKGROUND 

2.1 Planning Permission reference 181702/PPP was granted consent on Appeal on 11 May 
2021. This granted permission for a residential led development comprising 258 flats and 
618 square metres of Class 1 (retail) space, enhanced riverside park and associated 
infrastructure. A copy of the decision notice is attached to Appendix 1.  

2.2 The permission was granted on the basis of an indicative layout to consider the ability of 
the site to accommodate the scale of development proposed. The design of this and 
the final arrangement was subject primarily to Conditions 2 and 3, which effectively set 
out a design brief for compliance with. This covers matters such as provision of a central 
square for pedestrian use. In addition to this there are other conditions that deal with 
matters including flood risk, ecology, environmental management, trees, surface water 
drainage, noise, Electric vehicle charging and sustainable transport measures, building 
energy and efficiency and safe routes to school. 

3.0 REASON FOR VARIATION 

3.1 Condition 2 refers to commercial floor space, but approval has only been granted for 
flats and Class1 (retail). Commercial floor space within this condition is interpreted as 
being restricted to Class 1A.  

3.2 The size of demand has changed since designs submitted previously. The expectation 
was for 618sqm total Class 1 floor area and there were three units identified.  A 
convenience retailer or more secure tenant will be important to make the development 
the retail element viable. At the upper end of the potential demand then the 618sqm 
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could be achieved. However, the expectation, given the market and surrounding 
retailers, is that demand would be at the lower end of the 230-550sqm range. See 
Appendix 2 for marketing advice.  

3.3 The Applicant has considered splitting the central area to 2 smaller units (2 x 60sqm), 
utilising the larger unit for a convenience store of 230sqm and splitting the units at the 
corner of S.Esplanade and Victoria Road to 2 x 75sqm. This provides 500sqm in total. 
There would be limitations on the available frontage to get any more than an additional 
single unit, which could provide an additional 93sqm. It is necessary to have some 
flexibility in the size of this additional unit and also allow for additional service access 
requirements within this. 

3.4 In order to allow for the changed market expectations the applicant seeks to reduce 
the minimum threshold of 618sqm to 575sqm to provide for flexibility. The variation in 
Condition is important to the applicant in the marketing of the site and review of 
conditions that any developer would undertake.  

 

4.0 CONSIDERATION OF NEW DEVELOPMENT PLAN 

4.1 Section 25 of the Town & Country Planning (Scotland) Act 1997 requires that applications 
are determined in accordance with the development plan unless material 
considerations indicate otherwise.  In this case, the Development Plan comprises the 
Aberdeen Local Development Plan (ALDP) 2023 and National Planning Framework 4 
(February 2023).  The application was determined against the Strategic Development 
Plan and Aberdeenshire Local Development Plan 2017, and a review of any changes is 
setout below. The following sections are structured considering firstly the principle of 
development of this site, then the aspects dealt with by conditions and then any other 
new matters not explicitly covered by conditions.  

Principle of Development 

4.2 Since the time of the application the only physical change to the site and surrounding 
area is that some of the buildings on the application site have now been demolished. 
The land at South Esplanade West is identified in the Local Development Plan as being 
part of OP106 and covered by a mixed use zoning as. Mixed use zones are covered by 
Policy H2 and there has been no change to the policy within the 2023 Local 
Development Plan. Appendix 2 of the LDP lists the site as Torry Waterfront City Centre 
Masterplan Intervention Area. Within the notes it states that  

“New residential development. New ground floor uses including Use Class 1 (Retail) and 
Use Class 3 (Food and Drink), Hotel Academy (Use Class 7). Pedestrian bridge linking into 
OP100 North Dee . Consider improvements to the riverside park and promenade. This 
development proposal will be subject to a Habitats Regulations Appraisal (HRA) in order 
to consider potential effects on the qualifying interests of the River Dee SAC. As part of 
this process an adequate Construction Environmental Management Plan (CEMP) may be 
required although it is possible that this may be addressed subject to planning 
conditions. A flood risk assessment may be required.”  

4.3 Brownfield development and housing development is explicitly supported within the city. 
This site forms part of the City Centre Masterplan and the spatial strategy supports a 
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strong and thriving city centre to deliver these transformational projects. Residential led 
mixed use development would be supported on this site in principle by the Local 
Development Plan.  

4.4 National Planning Framework 4 replaces SPP and NPF3 and now forms part of the 
Development Plan. The introduction of NPF3 has brought a greater focus on mitigating 
challenges of climate change and in doing so places a significant emphasis on the 
reuse and redevelopment of brownfield sites, particularly where these can contribute to 
objectives of local living and 20 minute neighborhoods, which is very much what would 
be achieved by this development project. 

4.5 In the Regional Spatial Priorities for the North East NPF4 advises that “A new focus on 
local living could help to address the high levels of car ownership and respond to the 
area’s dispersed settlement pattern” and that there is “significant opportunity to improve 
urban liveability by unlocking waterfront sites for mixed use development close to the 
city centre” 

4.6 The introduction of NPF4 and the updated Local Development Plan have in 
combination  strengthened the positive support for this proposed development and 
there is no reason to reach an alternative conclusion on the principle of development.  

Current Planning Conditions 

1, 2 and 3. Design and Layout 

4.7 Condition 1, 2 and Condition 3 deal with the delivery, design and layout of the 
development. These matters would require an application for Approval of Matters 
Specified in Conditions and that application would be considered in accordance with 
the Development Plan and any design guidance in place at that time. With the 
exception of Condition 2 Criterion g) where variation is sought, there would be no need 
for any amendment to the design considerations to ensure compliance with the LDP 
Policies D1, D2, D3, D6, D9, WB1, WB5, H3 and H4. 

4. Landscaping and Open Space 

4.8 Condition 4 requires the submission of a landscaping scheme with the proposed 
development. NPF4 Policy 3 expects that in addition to the mitigation for biodiversity that 
measures result in biodiversity being left in a better state than before development. This is 
a brownfield development opportunity and development located on areas previously 
developed and new landscaping was envisaged as a part of the indictive proposals. 
This remains to be considered in detail as a part of the approval of matters specified in 
condition and Condition 4 will feed into this assessment where the details of woodland, 
tree, shrub planting will be provided. This will ensure compliance with LDP Policies D4 and 
D5.  

5. External Lighting 

4.9 External lighting details are requested which to ensure that the impact on the River Dee 
SAC are not adversely affected. This provides specific control on an aspect where 
mitigation measures were identified for biodiversity. An assessment of the impact of the 
lighting will be made on submission of these details. This will require assessment under 
Policy NE3 to ensure no adverse impact.  
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6. Site Investigation 

4.10 This condition requires details of ground conditions through intrusive investigation and to 
identify any remediation measures. There have been no changes to the Development 
Plan related to this condition. This will ensure compliance with LDP Policy R2. 

7. Riverside Buffer 

4.11 A buffer was identified as a part of the original application following a flood risk 
assessment. The condition requires that in consultation with SEPA the extent of the 
boundaries of a buffer strip is set out and that no development will be permitted in this 
area to protect the River Dee and also to ensure there is no risk of removal of flood 
capacity. This will require to be assessed in accordance with NPF4 Policy 22, which 
currently provides the most up-to-date policy position. This will ensure compliance with 
LDP Policy NE4. 

8. Otter Protection Plan 

4.12 Otters are a qualifying feature of the River Dee SAC and there has not been any change 
to this since the approval. The condition in place requires the approval of further details 
for their protection. This will ensure compliance with LDP Policy NE3. 

9. Construction and Environmental Management Plan (CEMP) 

4.13 This is a standard condition and in this case, it is specifically required to ensure 
construction does not have a negative impact on the River Dee SAC. This ensures the 
requirements of the Development Plan can be achieved as they relate to protected 
species. This will ensure compliance with LDP Policy NE3. 

10. Dust Management 

4.14 This is a standard condition of development and there has been no change to the 
requirements in this regard and a plan will require to be approved that could take into 
account any future changes. This will ensure compliance with LDP Policy WB2. 

11. Tree Protection 

4.15 The tree protection fencing relates to those trees to be retained. Should there be any 
change to this then an alternative protection plan would require to be provided and 
agreed. This will link to condition 4 on landscaping which would deal with any 
compensatory planting that might be agreed. This will ensure compliance with LDP 
Policy NE5. 

12. Recording of Former Mission Hall 

4.16 There has been no change to the status of the Mission Hall and the condition remains 
appropriate to record the building. This will ensure compliance with LDP Policy D6. 

13 and 14. Surface and Waste Water Drainage 

4.17 Drainage schemes are required to be prepared and approved. This will ensure 
compliance with NPF4 Policy 22 c) and LDP Policy NE4 on SUDS and water quality.  
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15. And 16 Noise Mitigation and Ventilation 

4.18 These conditions related to a noise assessment of the site, which identified that acoustic 
glazing would be required for part of the development. Once the detail design is 
prepared the scheme will need to be prepared to take account of this assessment. The 
condition requires that internal noise ratings are achieved and there has been no 
change to policy that would suggest alternative criteria. This will ensure compliance with 
LDP Policy WB3. 

17. Bus Stop Improvements 

4.19 These measures assist in the promotion of public transport and would support the 
objectives of LDP Policy T2. 

18. Car Club Parking Spaces 

4.20 Two car club spaces were to be provided as a part of the development and this would 
support a reduced car ownership within the development. Policy T2 remains in support of 
this as an initiative.  

19. Electric Vehicle Charging Points 

4.21 Since the time of approval requirements for electric charging infrastructure have been 
introduced through the building regulations. These will require to be provided and 
identified as a part of the site design. The delivery of EV charging will be greater than 
envisaged at the time of approval.  

20. Water Efficiency Statement 

4.22 Policy R6 refers to Aberdeen Planning Guidance and the condition requires details to be 
submitted and assessed against this guidance to ensure compliance.  

21. Low and Zero Carbon Buildings 

4.23 Much similar to EV charging, the building regulations have been and continue to be 
enhanced in respect of efficiency and requirement for low and zero carbon buildings.  
LDP Policy R6 refers to planning guidance and Condition requires compliance with this 
guidance. This will also consider Policy R8, Heat Networks.  

22, 23, 24 and 25. South Esplanade West Pavement, Safe Routes to School, Residential 
Travel Pack and Traffic Management Interventions 

4.24 The pavement along the north side of South Esplanade West is not in good condition 
and it is required to upgrade this to an adoptable standard to encourage walking from 
the development in accordance with Policy T2.  

 

Other Policies Not Addressed by Conditions 

4.25 Policy H5 Affordable Housing and Policy I1 Infrastructure Delivery and Planning 
Obligations are addressed through an existing Section 75. This has created a burden on 
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the title and includes a clause that links the agreed terms to any Section 42 application. 
This would ensure that there remains compliance with these policies.  

 

5.0 CONCLUSION 

5.1 The Applicant seeks consent under Section 42 of the Town and Country Planning Act 
(Scotland) 1997to vary Condition 2 of 181702/PPP. The variation seeks to introduce some 
flexibility in the total retail (Class 1A) floor space required as a part of development. The 
applicant remains committed to incorporation of retail space as a part of any plans, but 
needs to respond to market expectations to ensure a marketable development 
proposal.  
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APPENDIX 1 DECISION NOTICE 

  



Planning and Environmental Appeals Division 

Hadrian House, Callendar Business Park, Falkirk, FK1 1XR 

www.gov.scot/policies/planning-environmental-appeals/ abcdefghij abcde abc a  

 

Planning and Environmental Appeals Division 

Appeal Decision Notice 

T: 0300 244 6668 

E: dpea@gov.scot 

 

 
Decision 
 
I allow the appeal and grant planning permission in principle subject to the conditions listed 
at the end of the decision notice.  Attention is drawn to the three advisory notes at the end 
of the notice. 
 
 
Reasoning 
 
1. By notice of intention dated 30 October 2020 (attached as Annex A to this notice) I 
indicated that I was minded to grant planning permission in principle subject to the signing 
and registering or recording of a planning obligation under section 75 of the Town and 
Country Planning (Scotland ) Act 1997 or some other suitable alternative. 
 
2. The matters to be covered by the planning obligation were specified in  
paragraphs 73, 74 and 89 of the notice of intention and relate the provision of financial 
contributions to healthcare, community, sport and open space facilities in the area; the 
provision and delivery method(s) associated with the required percentage of affordable 
housing at the appeal site and; the delivery method and funding arrangements for two car 
club spaces within the appeal site.   
 
3. On the 31 March 2021 the council submitted a copy of the signed section 75 
agreement which addresses all the matters referred to in the notice of intention.  On 27 
April 2021 the appellant provided a copy of the keeper’s acknowledgement received from 
the Registers of Scotland which confirm that the section 75 agreement has been presented 
for registration against the relevant title. 

 
Decision by Elspeth Cook, a Reporter appointed by the Scottish Ministers 
 
 Planning appeal reference: PPA-100-2112 
 Site address: Land to north west of South Esplanade West, Aberdeen AB11 9AA 
 Appeal by Aberdeen Harbour Board against the decision by Aberdeen City Council 
 Application for planning permission in principle 181702/PPP dated 28 September 2018 

refused by notice dated 2 March 2020 
 The development proposed: a residential led development comprising 258 flats and 618 

square metres of Class 1 (retail) space, enhanced riverside park and associated 
infrastructure. 

 Application drawings: Site Layout Ref A10-00-02 
 Date of site visit by Reporter: 3 August 2020 

 
Date of appeal decision: 11 May 2021 
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4. I have also received written confirmation that the council are content for the decision 
to be issued on the basis of this acknowledgement of receipt and the completion of the 
other steps set out in Clause 3.2 of the section 75 agreement rather than await the full 
completion of the registration process. 
 
5. On this basis I am satisfied that planning permission in principle can now be granted 
subject to the conditions listed below. 
 
 
 

Elspeth Cook 
 
Reporter 
 
 
 
Conditions 
 
PHASING 
 
1. No development shall take place unless the plans and particulars of the matters 
listed below have been submitted to and approved by the planning authority:- 

a) a phasing plan for the delivery of the development which sets out the stage at which 
the following parts of the development are to be delivered:-  

 each flatted block including the access points and, the number/location of vehicle, 
motorcycle and cycle parking spaces associated with each block; 

 the two car club spaces; 
 the electric vehicle charging points;  
 the retail space; 
 the affordable housing;  
 the riverside area walkway improvements and landscaping; 
 the other landscaping and open space and; 
 the surface water drainage system and any outfall to the River Dee. 
 the traffic management interventions required by condition 25. 

 
Thereafter no development shall take place other than in full accordance with the approved 
phasing plan(s). 
 
Reason – to ensure that the development is delivered in a comprehensive and coherent 
manner and; to accord with section 59 of the Town and Country Planning (Scotland) Act 
1997, as amended by the Planning etc. (Scotland) Act 2006. 
 
LAYOUT AND DESIGN PRINCIPLES 
  
2. The design and layout of the development to be submitted for further approval under 
the terms of this planning permission in principle shall incorporate the following features:- 



PPA-100-2112  

Planning and Environmental Appeals Division 

Hadrian House, Callendar Business Park, Falkirk, FK1 1XR 

www.gov.scot/policies/planning-environmental-appeals/ abcdefghij abcde abc a  

 

3 

a) a high-quality landmark design fit for the riverside context including big buildings 
situated at right angles to the river and avoiding a wall of development along the river 
and South Esplanade West; 
b) buildings set back from the footpath along South Esplanade West with mature tree 
planting provided in landscape strips along the street to provide a buffer and 
defensible space; 
c) buildings orientated to offer the residential units views towards the river, with no 
single aspect flats facing onto South Esplanade West (any single aspect flats only 
included elsewhere in the development where they can be fully justified) 
d) a line of sight maintained between Cabel’s Lane and the river 
e) the vehicle parking areas set back from the ends of each building facing the river; 
f) a central square for pedestrian use only with public realm facilities capable of 
accommodating the landing point for a footbridge from the opposite side of the river; 
g) a minimum of 618 square metres of commercial floor space at ground level at the 
Victoria Bridge frontage and as part of the buildings enclosing the central square and 
public realm; 
h) the retention of the green space within the riverside area with an improved public 
walkway and connections to the proposed residential area; 
i) the retention of the existing play area (Billies Play Park); 
j) a mix of dwelling sizes including, but not exclusively, 1 and 2 bedroom flatted 
properties and the requisite proportion of affordable housing units; 
k) a low car development whereby the on–site parking rates are lower than that set 
out in Aberdeen City Council’s publication Supplementary Guidance Transport and 
Accessibility (other than with regard to the provision of disabled spaces) and; 
l) the location of the built development above 3.92 metres AOD with finished floor 
levels no lower than 4.45 metres AOD. 

 
Reason - to ensure a satisfactory layout and design of the development that reflects the 
aspirations of the Aberdeen City Centre Masterplan and the other requirements of the 
Aberdeen City Local Development Plan 2017. 
 
DESIGN AND LAYOUT OF ROADS, PATHS AND BUILDINGS 
 
3. No development shall take place within each phase of development unless the plans 
and particulars of the matters for that phase as listed below have been submitted to and 
approved by the planning authority:-  

a) the detailed layout, design and external appearance of all buildings and ancillary 
structures including an updated Design and Access Statement;  
b) the details of the existing and proposed site, access and building levels (including 
cross sections); 
c) the details of the mix of commercial and residential unit type, size and tenure; 
d) the detailed layout, design and external appearance of roads, footpaths, cycle 
paths and the vehicular, pedestrian and cycle access points;  
e) the detailed layout, design and external appearance of the vehicle and motorcycle 
parking areas, electric vehicle changing points and any car club spaces within that 
phase including the associated signs and road markings;  
f) the detailed layout, design and external appearance of the short and long-term 
secure cycle parking; 
g) the detailed layout, design and external appearance of storage and collection 
facilities for waste and recyclables; 
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h) the detailed layout, design and external appearance of boundary enclosures 
around the site or that phase of the development and; 
i) the details of how that phase of development will integrate with future or existing 
completed phases of development. 

 
Thereafter the development shall take place in accordance with the details as approved. 
 
Reason – to ensure a satisfactory layout and design of the development including the  
provision of a suitable level of vehicle and cycle parking for each phase and; to accord with 
section 59 of the Town and Country Planning (Scotland) Act 1997, as amended by the 
Planning etc. (Scotland) Act 2006. 
 
LANDSCAPING AND OPEN SPACE 
 
4. No development shall take place within each phase of development unless the plans 
and particulars of the matters for that phase as listed below have been submitted to and 
approved by the planning authority:- 

a) a scheme of hard and soft landscaping covering all areas of public and private 
open or green space which includes;  
i) the details of the areas reserved as private space and those areas that will be 
freely accessible by the general public with the latter to include all riverside areas 
and the central square; 
ii) the details of the improvements to the riverside walkway, including any changes to 
its alignment and any connections to it from the proposed residential area;  
iii) the existing and proposed finished ground levels within the open space; 
iv) the details of the existing landscape features, trees, woodland and vegetation to 
be retained or removed;  
v) the details of the proposed woodland, tree and shrub numbers, densities, 
locations, species, sizes and stage of maturity at planting and; 
vi) the location, design and external appearance of hard surface finishing materials, 
walls, fences, gates and street furniture. 
b) details of the existing and proposed services and utilities including cables, 
pipelines and substations within the open space and ; 
c) the arrangements for the management and maintenance of existing and proposed 
open space, woodland and landscaped areas including watercourse buffer strips 
within the site. 

 
All soft and hard landscaping proposals shall:- 
 be specifically designed to enhance both the recreational and the wildlife value of the 

riverside; 
 include mature tree planting along and close to the footway of South Esplanade West, 
 be carried out in accordance with the approved scheme and shall be completed during 

the planting season immediately following the commencement of each respective phase 
of the development or such other date as may be agreed in writing with the Planning 
Authority. 

 
Any planting which, within a period of 5 years from the completion of each phase of 
the development, in the opinion of the Planning Authority is dying, being severely 
damaged or becoming seriously diseased, shall be replaced by plants of similar size 
and species to those originally required to be planted. 
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Reason – in order to integrate the development into the surrounding landscape, increasing 
the biodiversity and recreational value of the site and creating a suitable living environment 
for future residents and; to accord with section 59 of the Town and Country Planning 
(Scotland) Act 1997, as amended by the Planning etc. (Scotland) Act 2006. 
 
EXTERNAL LIGHTING 
 
5. No development shall take place within each phase of development unless the plans 
and particulars of the matters for that phase as listed below have been submitted to and 
approved by the planning authority:- 

a) the detailed design and layout of the external lighting for that particular phase or 
block (during construction and as part of the permanent scheme) and;  
b) a Lighting Impact Assessment carried out by a suitably qualified practitioner for 
that phase of external lighting which demonstrates no light spillage over the river or 
riverbank.  

 
Thereafter the external lighting shall be implemented and maintained in accordance with 
the details as approved. 
 
Reason – to ensure that the integrity of the River Dee Special Area of Conservation is not 
adversely affected and to accord with section 59 of the Town and Country Planning 
(Scotland) Act 1997, as amended by the Planning etc. (Scotland) Act 2006. 
 
SITE INVESTIGATION 
 
6. No development shall take place within each phase of development unless the plans 
and particulars of the matters for that phase as listed below have been submitted to and 
approved by the planning authority:- 

a) a scheme to deal with any contamination on or within the land forming that 
particular phase or block  
 

The scheme shall follow the procedures outlined in Planning Advice Note 33 (Development 
of Contaminated Land) and shall be conducted by a suitably qualified person in accordance 
with best practice as detailed in BS10175 (Investigation of Potentially Contaminated Sites - 
Code of Practice) and other best practice guidance and include 

(i) an investigation to determine the nature and extent of contamination; 
(ii) a site-specific risk assessment; and 
(iii) a remediation plan to address any significant risks and ensure the site is fit for 
the use proposed. 

 
Thereafter no building within that particular phase shall be occupied unless for that phase  

(i) any long-term monitoring and reporting that may be required by the approved 
scheme of contamination or remediation plan or that otherwise has been 
required in writing by the planning authority is being undertaken and 
(ii) a report specifically relating to that phase has been submitted and approved in 
writing by the planning authority that verifies that remedial works to fully 
address contamination issues related to the site and building(s) have been carried 
out, 

unless the planning authority has given written consent for a variation.  
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The final building within that particular phase shall not be occupied unless a report has 
been submitted and approved in writing by the planning authority that verifies the 
completion of the remedial works for the entire phase, unless the planning authority has 
given written consent for a variation. 
 
Reason – in order to ensure that the site is fit for the intended end uses and to ensure 
that the integrity of the River Dee Special Area of Conservation is not adversely affected 
and; to accord with section 59 of the Town and Country Planning (Scotland) Act 1997, as 
amended by the Planning etc. (Scotland) Act 2006. 
 
RIVERSIDE BUFFER 
 
7. No development shall take place within any part of the development unless the plans 
and particulars of the matters as listed below have been submitted to and approved by the 
planning authority in consultation with SEPA:- 

a) the extent and boundaries of a buffer strip within the site up to the tidal limit of the 
River Dee;  
b) the extent and boundaries of the part of the riverside area of the site currently 
lying below 3.92 metres AOD;  

 
Thereafter no development shall take place within the approved buffer strip other than that 
required to complete the surface water drainage scheme approved under condition 13; and 
no development, land raising or other works shall take place within the part of the site below 
3.92 metres AOD other than surface water drainage infrastructure, improvements to the 
riverside walkway, or footpath connections to the riverside walkway, tree felling, tree 
planting or other landscape works as approved under condition 4. 
 
Reason – to ensure the existing character and wildlife habitat of the riverside area, the 
integrity of the River Dee Special Area of Conservation and the flood plain capacity is not 
adversely affected and; to accord with section 59 of the Town and Country Planning 
(Scotland) Act 1997, as amended by the Planning etc. (Scotland) Act 2006. 
 
OTTER PROTECTION PLAN 
 
8. No development (including site stripping, service provision or establishment of site 
compounds) shall take place within each phase of development unless the plans and 
particulars of the matters for that phase as listed below have been submitted to and 
approved by the planning authority:- 

a) an otter protection plan produced by an appropriately qualified person and 
containing avoidance, mitigation and compensation measures in accordance with 
Scottish Natural Heritage’s (now NatureScot’s) advice designed to minimise the 
impact of the development on otters. 

 
Thereafter no development shall take place unless the agreed mitigation measures have 
been implemented. 
 
Reason – to ensure the protection of a European protected species and to ensure that the 
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integrity of the River Dee Special Area of Conservation is not adversely affected and; to 
accord with section 59 of the Town and Country Planning (Scotland) Act 1997, as amended 
by the Planning etc. (Scotland) Act 2006. 
 
CONSTRUCTION ENVIRONMENTAL MANAGEMENT PLAN (CEMP) 
 
9. No development (including site stripping, service provision or establishment of site 
compounds) shall take place within each phase of development unless the plans and 
particulars of the matters for that phase as listed below have been submitted to and 
approved by the planning authority in consultation with SEPA:- 

a) a site specific construction environmental management plan (CEMP) for that 
particular phase of development detailing the site specific management of surface 
water run-off. 
 

Thereafter development shall be undertaken in accordance with the approved CEMP. 
 
Reason – to minimise the impacts of necessary demolition or construction works on the 
Environment; to ensure that the integrity of the River Dee Special Area of Conservation 
is not adversely affected and; to accord with section 59 of the Town and Country Planning 
(Scotland) Act 1997, as amended by the Planning etc. (Scotland) Act 2006. 
 
DUST MANAGEMENT PLAN 
 
10. No development (including site stripping, service provision or establishment of site 
compounds) shall take place within each phase of development unless the plans and 
particulars of the matters for that phase as listed below have been submitted to and 
approved by the planning authority:- 

a) a Dust Management Plan for that particular phase specifying dust mitigation 
measures and controls, responsibilities and any proposed monitoring regime.  
 

Thereafter development (including any demolition) shall be undertaken in accordance with 
the approved plan. 
 
Reason – to control air pollution from dust associated with the construction of the 
development and; to accord with section 59 of the Town and Country Planning (Scotland) 
Act 1997, as amended by the Planning etc. (Scotland) Act 2006. 
 
TREE PROTECTION 
 
11. No development shall take place within each phase of development unless the tree 
protection fencing relating to that particular phase as shown on Astell Associates drawing 
SEW-1906-TP (Rev.1) and Appendix H of Tree Survey Report SEW-1906-TR (Rev.1) has 
been installed or such other tree protection measures that have been submitted to and 
approved in writing by the planning authority, have been installed.  

 
Thereafter the tree-protection fencing shall remain in place for the duration of the 
construction period. 
 
Reason - in order to safeguard trees which are to remain on the site.  
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RECORDING OF FORMER MISSION HALL 
 
12. No development shall take place within the phase of development that incorporates 
all or part of the site of the former mission hall at 4 Esplanade West unless the plans and 
particulars of the matters as listed below have been submitted to and approved by the 
planning authority:- 

a) the scope of a Level 2 archaeological standing building survey of the former 
mission hall and; 
b) the subsequent results of the Level 2 archaeological standing building survey 
presented in a digital format clearly marked with the planning application reference 
number. 

 
Reason – To ensure that a historic record of the building is made for inclusion in the 
National Record of the Historic Environment and in the local Sites and Monuments Record 
and; to accord with section 59 of the Town and Country Planning (Scotland) Act 1997, as 
amended by the Planning etc. (Scotland) Act 2006. 
 
SURFACE WATER DRAINAGE 
 
13. No development shall take place within each phase of development unless the plans 
and particulars of the matters for that phase as listed below have been submitted to and 
approved by the planning authority in consultation with SEPA:-  

a) a detailed scheme for surface water drainage including the detailed design of the 
surface water out-fall proposed on the banks of the River Dee.  

 
Thereafter the development shall be implemented in accordance with the approved 
scheme. 
 
Reason – in order to ensure adequate protection of the water environment from surface 
water run-off; to ensure that the integrity of the River Dee Special Area of Conservation 
is not adversely affected and; to accord with section 59 of the Town and Country Planning 
(Scotland) Act 1997, as amended by the Planning etc. (Scotland) Act 2006. 
 
WASTE-WATER CONNECTIONS 
 
14. No development shall take place within each phase of development unless the plans 
and particulars of the matters for that phase as listed below have been submitted to and 
approved by the planning authority:- 

a) a scheme for the connection of the buildings in that phase to the public waste 
water system; 
b) confirmation from Scottish Water that those connections can be made and any 
necessary upgrades to the public waste-water system are in place. 
 

Thereafter no building shall be occupied unless connection has been made to the public 
waste-water network in accordance with the approved details. 
 
Reason – in order to ensure that sewage is satisfactorily treated and disposed of; to 
ensure that the integrity of the River Dee Special Area of Conservation is not adversely 
affected and; to accord with section 59 of the Town and Country Planning (Scotland) Act 
1997, as amended by the Planning etc. (Scotland) Act 2006. 
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NOISE MITIGATION SCHEME FOR NEW RESIDENTIAL PROPERTIES 
 
15. No development shall take place within each phase of development unless the plans 
and particulars of the matters for that phase, as listed below, have been submitted to and 
approved by the planning authority:- 

a) a scheme of mitigation measures for the protection of the proposed residential 
properties from external noise for that particular phase.  
 

The scheme shall ensure that internal noise levels do not exceed the criterion identified in 
Table 16 of the Noise Impact Assessment prepared by CSP Acoustics (ref: 1329002 IK V2 
–13th September 2019). 
 
Thereafter no residential property in that phase shall be occupied unless the mitigation 
measures relevant to that particular property have been implemented in accordance with 
the approved scheme. 
 
Reason – to ensure that residents of the development are adequately protected from 
excessive noise levels and; to accord with section 59 of the Town and Country Planning 
(Scotland) Act 1997, as amended by the Planning etc. (Scotland) Act 2006. 
 
ALTERNATIVE MEANS OF VENTILATION 
 
16. No development shall take place within each phase of development unless the plans 
and particulars of the matters for that phase, as listed below, have been submitted to and 
approved by the planning authority:- 

a) a scheme demonstrating that suitable ventilation complying with the relevant 
building standards is to be provided in each of the units within that phase. 

 
Thereafter no unit within that phase shall be occupied unless the buildings have been 
constructed in accordance with the approved scheme. 
 
Reason - In order that satisfactory ventilation can be provided to flats without windows 
being opened, which could result in exposure to excessive noise levels and; to accord with 
section 59 of the Town and Country Planning (Scotland) Act 1997, as amended by the 
Planning etc. (Scotland) Act 2006. 
 
BUS STOP IMPROVEMENTS / PEDESTRIAN CROSSING 
 
17. No development shall take place within any part of the development unless the plans 
and particulars of the matters as listed below have been submitted to and approved by the 
planning authority:-  

a) a scheme for the improvement of the existing bus stops at the following locations:- 
i) the west side of Victoria Road, 40m north of the junction with South Esplanade 
West 
ii) the east side of Victoria Road, 25m north of the junction with South Esplanade 
West 
iii) the north side of Menzies Road, opposite the junction with Walker Lane; 
iv) the south side of Menzies Road, 28m south of the junction with Walker Lane; 
v) the north side of Menzies Road, 28m north of the junction with Walker Place and; 
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vi) the south side of Menzies Road, 17m north of the junction with Walker Place. 
 
The scheme shall address the provision of bus shelters, real-time information displays, 
timetables, lighting, boarding kerbs and road markings at each location taking into account  
the extent of upgrading that the locational characteristics of each stop allows. 
 
Thereafter no units within any phase shall be occupied until all the bus stop locations have 
been upgraded in accordance with the approved scheme. 
 
Reason – in order to encourage the use of public transport within the vicinity of the site and; 
to accord with section 59 of the Town and Country Planning (Scotland) Act 1997, as 
amended by the Planning etc. (Scotland) Act 2006. 
 
CAR CLUB PARKING SPACES 
 
18. Two car club only parking spaces shall be provided and made available for use 
within the site in accordance with the phasing plan approved under condition 1 above and 
the details approved under condition 3 above.  No dwelling shall be occupied until a traffic 
regulation order (TRO) is in place to restrict the use of these two parking spaces for car 
club vehicles only. 
 
Reason – To ensure the car club parking spaces are provided at an appropriate stage in 
the development and to encourage modal shift away from the private car. 
 
ELECTRIC VEHICLE CHARGING POINTS 
 
19. No dwelling in any phase shall be occupied until the electric vehicle charging points 
and bays for that phase have been made available for such a use in accordance with the 
phasing approved under condition 1 and in accordance with the details approved under 
condition 3.  
 
Reason – To ensure the electric vehicle charging points are provided at an appropriate 
stage within the development and to encourage the use of electric vehicles. 
 
WATER EFFICIENCY STATEMENT 
 
20. No development shall take place within any part of the development unless the plans 
and particulars of the matters as listed below have been submitted to and approved by the 
planning authority:-  

a) a water efficiency statement that takes into account the advice provided in CIRIA 
publication C723 (Water sensitive urban design in the UK) and;  
b) the measures proposed to incorporate water saving technology into the 
development so as to achieve gold standard for water use efficiency in domestic 
buildings or BREEAM level 5 for non-domestic buildings.  

 
Thereafter the approved measures shall be implemented in the construction of the 
development. 
 
Reason – in order to help avoid reductions in river water levels, which at times of low flow 
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can have impacts on freshwater pearl mussel, one of the qualifying features of the River 
Dee Special Area of Conservation (SAC) and; to accord with section 59 of the Town and 
Country Planning (Scotland) Act 1997, as amended by the Planning etc. (Scotland) Act 
2006. 
 
LOW AND ZERO CARBON BUILDINGS 
 
21. No development shall take place within any phase of the development unless the 
plans and particulars of the matters as listed below have been submitted to and approved 
by the planning authority:- 

a) a scheme detailing compliance with the Council's 'Low and Zero Carbon Buildings' 
supplementary guidance for the buildings within that phase. 

 
Thereafter, each building shall not be occupied unless the approved measures have been 
implemented in full and are available for use. 
 
Reason – in order to ensure that the development complies with the 'Low and Zero Carbon 
Buildings' Supplementary Guidance and; to accord with section 59 of the Town and Country 
Planning (Scotland) Act 1997, as amended by the Planning etc. (Scotland) Act 2006. 
 
SOUTH ESPLANADE WEST PAVEMENT 
 
22. No development shall take place within any part of the development unless the plans 
and particulars of the matters as listed below have been submitted to and approved by the 
planning authority  

a) a scheme to bring the pavement on the north west (development site) side of 
South Esplanade West between in its junction with Victoria Road and Wellington 
Road up to adoptable standard. 

 
The scheme shall be designed to provide pedestrian priority along the length of the 
development frontage with any vehicular accesses into the site formed as footway 
crossings rather than a road junction. 
 
Thereafter no dwelling shall be occupied unless the scheme has been implemented in its 
entirety. 
 
Reason – in order to provide satisfactory and safe pedestrian access to the development. 
And; to accord with section 59 of the Town and Country Planning (Scotland) Act 1997, as 
amended by the Planning etc. (Scotland) Act 2006. 
 
SAFE ROUTES TO SCHOOL 
 
23. No development shall take place within any part of the development unless the plans 
and particulars of the matters as listed below have been submitted to and approved by the 
planning authority:- 

a) an assessment of, and scheme for securing, safe pedestrian routes to Lochside 
Academy and Walker Road Primary School (or such as other school as pupils from 
the site may be zoned to should circumstances change). 
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Thereafter no residential unit shall be occupied until any associated work identified within 
the approved scheme to create the safe routes has been completed. 
 
Reason - in order to promote sustainable and safe travel and ensure compliance with policy 
D3 (Sustainable and Active Travel) of the Aberdeen Local Development Plan and; to accord 
with section 59 of the Town and Country Planning (Scotland) Act 1997, as amended by the 
Planning etc. (Scotland) Act 2006. 
 
RESIDENTIAL TRAVEL PACK 
 
24. No development shall take place within any part of the development unless the plans 
and particulars of the matters as listed below have been submitted to and approved by the 
planning authority:- 

a) a residential travel pack identifying the details of different travel options available 
in the area in order to discourage the use of the private car as well as the duration of 
the plan, system of management, monitoring, review and reporting. 

 
Thereafter the approved travel pack shall be implemented as approved and supplied to the 
first occupants of every residential unit within the development.  
 
Reason – in order to reduce dependency on the private car for travel and; to accord with 
section 59 of the Town and Country Planning (Scotland) Act 1997, as amended by the 
Planning etc. (Scotland) Act 2006. 
 
TRAFFIC MANAGEMENT INTERVENTIONS 
 
25. No development shall take place within any part of the development unless the plans 
and particulars of the matters as listed below have been submitted to and approved by the 
planning authority:- 

a) a scheme for the delivery of traffic management interventions to improve the road 
and footway environment on South Esplanade West to mitigate pedestrian and road 
safety concerns and enhance residential use based on the findings (and including 
the results of) of an up-to-date study in terms of traffic movements, car parking and 
loading/unloading operations.  

 
Thereafter the traffic management interventions as approved shall be carried out in 
accordance with the phasing plan approved under condition 1 above. 
 
Reason – in the interests of traffic and pedestrian safety and; to accord with section 59 of 
the Town and Country Planning (Scotland) Act 1997, as amended by the Planning etc. 
(Scotland) Act 2006. 
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Advisory notes 
 
1. Notice of the start of development:  The person carrying out the development must 
give advance notice in writing to the planning authority of the date when it is intended to 
start.  Failure to do so is a breach of planning control.  It could result in the planning 
authority taking enforcement action.  (See sections 27A and 123(1) of the Town and 
Country Planning (Scotland) Act 1997 (as amended).) 
 
2. Notice of the completion of the development:  As soon as possible after it is finished, 
the person who completed the development must write to the planning authority to confirm 
the position.  (See section 27B of the Town and Country Planning (Scotland) Act 1997 (as 
amended).)   
 
3. Display of notice:  A notice must be displayed on or near the site while work is being 
carried out.  The planning authority can provide more information about the form of that 
notice and where to display it.  (See section 27C of the Town and Country Planning 
(Scotland) Act 1997 Act (as amended) and Schedule 7 to the Town and Country Planning 
(Development Management Procedure) (Scotland) Regulations 2013.)   
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From: Chris Grinyer
To: Daniel Harrington
Cc: Glen Smith
Subject: RE: South Esplanade
Date: 18 October 2023 17:21:43

Daniel

I refer to our conversation regarding the likely retail requirements for South Esplanade East.

There are currently no named retail occupier requirements for the area. It is likely the development will require to be
progressing before occupiers might be attracted.

The exception to this is the convenience sector where we anticipate securing some form of forward commitment might
be possible.

Torry has typically been a low value area in the context of retail occupiers, and lettings and sales are difficult. For that
reason alone flexibility on unit sizes would be required. I think general retail demand would be less than 1,000sqft
(93sqm), so such sizes would require to be accommodated.

Convenience stores vary in size and the required floorplate will be dictated by a number of factors, such as catchment,
demographic of the area, competition etc. I would anticipate a convenience store in this area would probably be at the
lower end of the size scale given the relative close proximity of the Tesco and Lidl supermarkets. Convenience units
would normally range in size from 2,500-6,000 sqft (230-550sqm). It is difficult to know at this stage what the actual
requirement might be as convenience operators would need to undertake appropriate studies to determine the
required footplate. As a result flexibility in terms of size is essential.

I trust this clarifies but should you need anything further then please let me know.

Regards

Chris

Shepherd Commercial 
35 Queens Road, 
Aberdeen, AB15 4ZN

T: 01224 202 815
M: 07720 466033
E: c.grinyer@shepherd.co.uk
www.shepherd.co.uk

Chris Grinyer BSc (Hons) MRICS
Managing Partner

In accordance with “The Requirements of Writing (Scotland) Act 1995” the terms of this e-mail are not intended to be or have any contractual effect and should not
be constructed as such. Any legally binding obligation or liability will be subject to the preparation of formal missives between our respective client’s legal
representatives.
This e-mail is provided without prejudice to any third party proceedings, court actions or similar which may occur hereinafter.
Unless expressly stated otherwise, this email does not constitute an offer or acceptance of an offer to contract on any terms nor is it intended to create any legally
binding obligations.

mailto:c.grinyer@shepherd.co.uk
mailto:daniel.harrington@the-ap.co.uk
mailto:g-smith@portofaberdeen.co.uk
http://ww.shepherd.co.uk/
mailto:c.grinyer@shepherd.co.uk
http://www.shepherd.co.uk/
https://www.facebook.com/J-E-Shepherd-117159088301896/
https://www.linkedin.com/company/j-&-e-shepherd
https://twitter.com/shepherdsurvey

	1.0 Introduction and Proposed Variation of Condition
	1.1 This application has been submitted under Section 42 of the of the Town and County Planning (Scotland) Act 1997 that determines applications to develop land without compliance with conditions previously attached.
	1.2 Granting a permission under section 42 of the Act represents a new permission that is separate to the original permission so consideration to the changes in the development plan as it would affect the planning permission in principle are considered.
	1.3 Condition 2 sets out features that are to be incorporated into any proposal for development. Criterion g) of this condition states that a minimum of 618 square metres of commercial floor space at ground floor level at the Victoria Bridge frontage ...
	A minimum of 575 square metres of commercial floor space at ground level at the Victoria Bridge frontage and as part of the buildings enclosing the central square and public realm.
	1.4 This statement will explain in further detail the reasons for the requested change and as there has been a change to the Development Plan since the previous decision a review of the proposal and existing conditions has been considered.
	2.0 Background
	2.1 Planning Permission reference 181702/PPP was granted consent on Appeal on 11 May 2021. This granted permission for a residential led development comprising 258 flats and 618 square metres of Class 1 (retail) space, enhanced riverside park and asso...
	2.2 The permission was granted on the basis of an indicative layout to consider the ability of the site to accommodate the scale of development proposed. The design of this and the final arrangement was subject primarily to Conditions 2 and 3, which e...
	3.0 Reason for variation
	3.1 Condition 2 refers to commercial floor space, but approval has only been granted for flats and Class1 (retail). Commercial floor space within this condition is interpreted as being restricted to Class 1A.
	3.2 The size of demand has changed since designs submitted previously. The expectation was for 618sqm total Class 1 floor area and there were three units identified.  A convenience retailer or more secure tenant will be important to make the developme...
	3.3 The Applicant has considered splitting the central area to 2 smaller units (2 x 60sqm), utilising the larger unit for a convenience store of 230sqm and splitting the units at the corner of S.Esplanade and Victoria Road to 2 x 75sqm. This provides ...
	3.4 In order to allow for the changed market expectations the applicant seeks to reduce the minimum threshold of 618sqm to 575sqm to provide for flexibility. The variation in Condition is important to the applicant in the marketing of the site and rev...
	4.0 Consideration of New Development Plan
	4.1 Section 25 of the Town & Country Planning (Scotland) Act 1997 requires that applications are determined in accordance with the development plan unless material considerations indicate otherwise.  In this case, the Development Plan comprises the Ab...
	Principle of Development
	4.2 Since the time of the application the only physical change to the site and surrounding area is that some of the buildings on the application site have now been demolished. The land at South Esplanade West is identified in the Local Development Pla...
	“New residential development. New ground floor uses including Use Class 1 (Retail) and Use Class 3 (Food and Drink), Hotel Academy (Use Class 7). Pedestrian bridge linking into OP100 North Dee . Consider improvements to the riverside park and promenad...
	4.3 Brownfield development and housing development is explicitly supported within the city. This site forms part of the City Centre Masterplan and the spatial strategy supports a strong and thriving city centre to deliver these transformational projec...
	4.4 National Planning Framework 4 replaces SPP and NPF3 and now forms part of the Development Plan. The introduction of NPF3 has brought a greater focus on mitigating challenges of climate change and in doing so places a significant emphasis on the re...
	4.5 In the Regional Spatial Priorities for the North East NPF4 advises that “A new focus on local living could help to address the high levels of car ownership and respond to the area’s dispersed settlement pattern” and that there is “significant oppo...
	4.6 The introduction of NPF4 and the updated Local Development Plan have in combination  strengthened the positive support for this proposed development and there is no reason to reach an alternative conclusion on the principle of development.
	Current Planning Conditions
	1, 2 and 3. Design and Layout
	4.7 Condition 1, 2 and Condition 3 deal with the delivery, design and layout of the development. These matters would require an application for Approval of Matters Specified in Conditions and that application would be considered in accordance with the...
	4. Landscaping and Open Space
	4.8 Condition 4 requires the submission of a landscaping scheme with the proposed development. NPF4 Policy 3 expects that in addition to the mitigation for biodiversity that measures result in biodiversity being left in a better state than before deve...
	5. External Lighting
	4.9 External lighting details are requested which to ensure that the impact on the River Dee SAC are not adversely affected. This provides specific control on an aspect where mitigation measures were identified for biodiversity. An assessment of the i...
	6. Site Investigation
	4.10 This condition requires details of ground conditions through intrusive investigation and to identify any remediation measures. There have been no changes to the Development Plan related to this condition. This will ensure compliance with LDP Poli...
	7. Riverside Buffer
	4.11 A buffer was identified as a part of the original application following a flood risk assessment. The condition requires that in consultation with SEPA the extent of the boundaries of a buffer strip is set out and that no development will be permi...
	8. Otter Protection Plan
	4.12 Otters are a qualifying feature of the River Dee SAC and there has not been any change to this since the approval. The condition in place requires the approval of further details for their protection. This will ensure compliance with LDP Policy NE3.
	9. Construction and Environmental Management Plan (CEMP)
	4.13 This is a standard condition and in this case, it is specifically required to ensure construction does not have a negative impact on the River Dee SAC. This ensures the requirements of the Development Plan can be achieved as they relate to protec...
	10. Dust Management
	4.14 This is a standard condition of development and there has been no change to the requirements in this regard and a plan will require to be approved that could take into account any future changes. This will ensure compliance with LDP Policy WB2.
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